CITY OF ALBUQUERQUE

Letier to the Environmental Planning Commission Regarding Wilhdrawal of Review for Project # 1003859 — D4EPC-01844,

March 21, 2014

Peter Nicholls, Chair

Environmental Planning Commission

C/0: City of Albuquerque Planning Department
600 Second Street NW

Albuquerque, NM 87102

RE: Withdrawal of Review for Project # 1003859 — 04EPC-01844

Dear Mr. Nicholls and Commissioners:

PO Box 1293 ON July 26, 2013, T submitled a letter seeking clarification by the Environmental Planning
Commission (“EPC”) relating to EPC Project #1003859 — 04EPC-01844. Subsequent to my
original letter, there was a deferral request by the property owner and Taylor Ranch
Neighborhood Association to allow discussion regarding development of the project. An

Albuquerque  ydditional deferral request was made by the Planning Department last month, which was
approved by the EPC until May 8.

New Mexico 87103

The Planning Department has decided to resolve the status of the project administratively.

Therefore, I respectfully request that the EPC allow my original letter seeking clarification to
www.cabq.gov e withdrawn.

Sincerely,

) bt

ack Cloud, Chair
Development Review Board

Albuguergue - Making History 1706-2006






CITY OF ALBUQUERQUE

Leiter to the Environmental Planning Commission Regarding Withdrawal of Review for Project # 1003859 — 04EPC-01844.

March 21, 2014

Peter Nicholls, Chair

Environmental Planning Commission

C/O: City of Albuquerque Planning Department
600 Second Sireet NW

Albuquerque, NM 87102

RE: Withdrawal of Review for Project # 1003859 — 04EPC-01844
Dear Mr. Nicholls and Commissioners:

PO Box 1293 On July 26, 2013, | submitted a leiter seeking clarification by the Environmental Planning
Commission (“EPC”) relating to EPC Project #1003859 — 04EPC-01844. Subsequent to my
original letter, there was a deferral request by the property owner and Taylor Ranch
Neighborhood Association to allow discussion regarding development of the project. An

Albuquerque 5 dditional deferral request was made by the Planning Department last month, which was
approved by the EPC until May 8.

New Mexico 87103

The Planning Department has decided to resolve the status of the project administratively.
Therefore, 1 respectfully request that the EPC allow my original letter seeking clarification to

www.cabg.g0V pe withdrawn.

Sincerely,

Jack Cloud, Chair
Development Review Board

Albuguerque - Making History 1706-2006
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OFFICIAL NOTICE OF DECISION

CITY OF ALBUQUERQUE
PLANNING DEPARTMENT
DEVELOPMENT REVIEW BOARD February 26, 2014

Project# 1000060

14DRB-70026 — 2 YEAR EXTENSION OF SUBDIVISION IMPROVEMENTS AGREEMENT (2YR
S1A)

MODRALL SPERLING agents for SANDIA FOUNDATION request the referenced/above action for
all or a portion of GATEWAY SUBDIVISION zoned SU-2/ C-3, located on the north side of
LOMAS BLVD NE and the west side of INTERSTATE 25 containing approximately 24.8365 acre(s).
(J-15)

At the February 26, 2014 Development Review Board meeting, a two year extension of the
Subdivision Improvements Agreement was approved.

If you wish to appeal this decision, you must do so by March 13, 2014, in the manner described below.

Appeal is to the Land Use Hearing Officer. Any person aggrieved with any determination of the
Development Review Board may file an appeal on the Planning Department form, to the Planning
Department, within 15 days of the Development Review Board's decision. The date the
determination in question is issued is not included in the 15-day period for filing an appeal.

If the fifteenth day falls on a Saturday, Sunday or holiday as listed in the Merit System Ordinance, the

nexi working day is considered as the deadiine for filing the appeal. Such appeal shall be heard within
60 days of its filing.

You will receive notice if any other person files an appeal. Successful applicants are reminded the

other requirements of the City must be complied with, even after approval of the referencec
application(s).

ack Cloud, DRB Chair

Cc: MODRALL SPERLING
File






CITY OF ALBUQUERQUE

Letler to the Environmental Planning Commission Regarding Withdrawal of Review for Project # 1003859 — 04EPC-01844,

March 21, 2014

Peter Nicholls, Chair

Environmental Planning Commission

C/0: City of Albuquerque Planning Department
600 Second Street NW

Albuquerque, NM 87102

RE: Possible Expiration of Sit Plan for Building Permit for Project # 1003859 — 04EPC-01844

Dear Mr. Nicholls and Commissioners:

PO Box 1293
On July 26, 2013, I submiited a letter seeking clarification by the Environmental Planning
Commission (“EPC”) relating to EPC Project #1003859 — 04EPC-01844. Subsequent to my
original letter, there was a deferral request by the property owner and Taylor Ranch

Albuquerque  Nejghborhood Association to allow discussion regarding development of the project. An
additional deferral request was made by the Planning Department last month, which was
approved by the EPC until May 8.

New Mexico 87103
The Planning Department has decided to resolve the status of the project administratively.
Therefore, 1 respectfully request that the EPC allow my original letter seeking clarification to

be withdrawn.
www.cabq.gov

Sincerely,

Jack Cloud, Chair
Development Review Board

Albuquergue - Making History 1706-2006






Letter to the Environmental Planning Commission Regarding Possible Expiration of Andalucta Site Plan for Building Permit

July 26, 2013

Hugh Floyd PE

Chair - Environmental Planning Commission
C/0: City of Albuquerque Planning Department
600 Second Street NW

Albuquerque, NM 87102

C ~ 4.1%-05

RE: Possible Expiration of Site Plan for Building Permit for Project # 1003859—
04EPC-01844

Also sent by email to: cmarrone@cabq.gov

Dear Mr. Floyd:

This correspondence is a request for a clarification by the Environmental
Planning Commission (the “EPC”) on an issue that has recently arisen relating to
EPC Project #1003859. On June 18, 2005, the EPC voted to approve Project
#1003859—04EPC-01844, a Site Development Plan for Building Permit (the
“Plan”). At that meeting, the EPC delegated final sign-off authority for the Plan to
the Development Review Board (the “DRB"} to certify compliance with the EPC
conditions of approval. At its January 25, 20086, meeting, the DRB conditionally
approved the Plan but withheld the fina] signatures of the individual board
members representing Transportation Development and Planning. In May of this s
year, Silver Leaf Ventures, LLC, (“Silver Leaf”) recirculated copies of the Plan and
requested the final DRB member signatures. On June 5, 20183, I received a letter
from Timothy V. Flynn-O’Brien, Esq., as the representative of the Taylor Ranch
Neighborhood Association, chailenging the Plan’s current status.

It is my understanding that City of Albuquerque (“City”) Planning and Legal
staff have met with Mr. Flynn-O'Brien and representatives of Silver Leaf to discuss
the issues surrounding the Plan. In addition to these meetings, more letters from
both Mr. Flynn-O’Brien and Mr. Pete Daskalos, as representative of Silver Leaf,
followed. I have attached copies of all of these letters to this correspondence, Within
these letters, several issues relating to EPC condition conformance, the Coors
Corridor Plan, infrastructure, view planes, and previous appeals are discussed. [ am
not requesting that the EPC make a ruling on these issues. However, one key
question requires clarification from the EPC: at what point did the EPC intend that
the Plan be “adopted” or “approved” so as to start the Zoning Code's seven year time
period for plan expiration?






Letter to the Environmental Planning Commission Regarding Possible Expiration of Andalucia Site Plan for Building Permit

Under § 14-16-3-11 (C) R.O. Albuquerque 1994, “[if less than one-half of the
approved square footage of a Site Development Plan has been built or less than one-
half of the site has been developed, the plan for the undeveloped areas shall
terminate automatically . . . [sleven years after adoption or major amendment of the
plan.” In addition, the Official Notice of Decision for the Plan included wording
referencing § 14-16-3-11 and noting “lglenerally plan approval is terminated 7 years
after approval by the EPC.” However, in 2005, the EPC only conditionally approved
the Plan and delegated final sign-off authority to the DRB. Under such a delegation,
the argument can be made that a plan’s “adoption” occurs at the DRB sign-off, and
not through any action of the EPC.

Complicating the issue, the Plan was again conditionally approved at a DRB
hearing with final sign-off further delegated to individual DRB board members.
Those board members’ signatures have not yet been acquired. Accordingly, a logical
argument can be made that the seven year termination provision will not begin to
run until the final DRB member’s signature is attached to the Plan, The position
that “adoption” occurs upon final DRB signature has been endorsed by Planning
staff over the last several years. However, this position also leads to a situation
where a site plan requiring a single DRB member signature would be valid
indefinitely-—regardless of the changes to the surrounding environment and
regulations.

I understand that interpretations of the Zoning Code are typically made by
the Zoning Enforcement Officer (the “ZEQ"). However, the City Council has recently
discouraged the ZEO from issuing declaratory rulings when an appeal is pending.
Mr. Flynn-O'Brien’s letters generally appear to be an attempt to appeal any
decisions regarding DRB sign-off of this EPC delegated Plan. Accordingly, as the
Planning Director’s representative on DRB, I am asking the EPCto clarify when,
and if, the Plan was “adopted” or “approved”. The City Attorney’s Office has
encouraged me to request that you make this decision at an advertised hearing,
allowing for notice and appeal.

Very truly yours,

?%)/A Wolfe for:

Jack Cloud
Chair - Development Review Board

2






PART 3: GENERAL REGULATIONS § 14-18-3-11 Site Development Plan Approval Requirements. 3-59

§ 14-16-3-11 SITE DEVELOPMENT PLAN APPROVAL AND SUBDIVISION REGULATIONS
REQUIREMENTS.

(A)

(B)

(€)

Site Development Plan approval for either subdivision or building purposes may include:

(1) Imposition of relevant requirements contained within or authorized by the city's Subdivision
Ordinance, including but not limited to dedication of rights of way and assurances for
required infrastructure improvements both on site and off site,

(2) Imposition of other requirements of other city ordinances.

Site Development Plans, especially plans for unbuilt areas, are often changed so that developers can
better respond to changing market conditions. Amendment of Site Development Plans does not
require meeting the criteria which must be met to justify changing zones or changing written
specifications imposed by Sector Development Plans or by terms of approval of a zone such as SU-
. Site Development Pldns are expected to meet the requirements of adopted city policies and

procedures.

Possible Termination of Site Development Plans for Sites Which Have Not Been Fully
Developed.

(1)  If less than one-half of the approved square footage of a Site Development Plan has been
built or less than one-half of the site has been developed, the plan for the undeveloped areas
shall terminate automatically when specified below unless extended as provided below:

(a) Seven years after adoption or major amendment of the plan: within six months prior to
the seven-year deadline, the owners of the property shall request in writing through the
Planning Director that the Planning Commission extend the plan's life an additional
five years. At an advertised public hearing the Planning Commission shall grant
approval if it deems that the Site Development Plan remains appropriate and the owner
intends to fully develop the site according to the plan concept. The Planning
Commission shall be less likely to terminate a site plan if there is little flexibility in
how the site can be developed or if there is a strong architectural or landscaping
character on the site which should be preserved.

(b)  Subsequently, upon similar requests, the Planning Commission may grant requests for
additional five-year extensions of the plan, using the same criteria and process.

(c) Ifa Site Development Plan is approved for any additional five-year period by the
Planning Commission, an updated Transportation Impact Study (T1S) shall be required
to determine if there are off-site improvements needed that were not previously

required,
(2) For the purposes of this division (C):

(a) Hereafter, the Planning Director shall provide a copy of these Provisions for Plan
Termination to the applicant at the time such an initial plan or a major plan amendment

is approved,

(b) For Site Development Plans approved prior to the effective date of this division, the
Planning Director shall as soon as possible provide a copy of these Provisions for Plan



PART 3: GENERAL REGULATIONS § 14-16-3-11 Site Development Plan Approval Requiremens. 3-60

(©

(d)

(e)

(H

(4]

Termination to the current owner(s) of a site covered by a Site Development Plan. For
previously approved Site Development Plans, the time periods specified in this division
(C) shall be deemed to run from the date this division becomes effective.

A major amendment of a Site Development Plan is an amendment adopted by the
Planning Commission which is not a minor amendment as contemplated by § 14-16-2-
22(A)(6) of this Zoning Code.

If an approved Site Development Plan indicates phases of development, that is most
often an adequate basis for city extension of the life of the Site Development Plan for
the later phases. When the first phase has been built, extension of the plan for later
phases may be granted by the Planning Director on behalf of the Planning Commission
upon a finding that the plan as previously approved is likely to be built in the future.
Appea! of a decision of the Planning Director is to the Planning Commission as
provided in § 14-16-4-4 of this Zoning Code.

If an approved Site Development Plan has been partially completed, the termination of
the ptan shall not adversely affect or impose additional requirements upon the
developed parcels.

Termination of all or part of a Site Development Plan under the terms of this division
does not preclude approval of a similar plan at a later date.

If a Site Development Plan is terminated, the city shall release the owner from any
pending subdivision improvements agreements and financial guarantees for public
infrastructure required to be constructed as a condition of approval of the Site
Development Plan.

(3) Fee. A filing fee of $50 to cover reasonable expenses shall accompany each request for plan
extension.

(74 Code, § 7-14-40K) N 0.8\ .

—Er l\ t\l’\
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City of Albuguerque Zoning Code Page Rev. 912011



CITY OF ALBUQUERQUE

ENVIRONMENTAL PLANNING COMMISSION

PLANNING DEPARTMENT Project #: 1003859 Case #:13EPC 40137
CURRENT PLANNING SECTION November 14, 2013
Page 8

e

13.

17.

18

on the second part of the ordinance, §14-16-3-11 (C) (1) (a), that indicates that the seven-year
time clock starts with “adoption or major amendment of the plan.” (emphasis added)

Section 14-16-3-11 (C) (2) (c) of the Zoning Code states that “A major amendment of a Site
Development Plan is an amendment adopted by the Planning Commission which is not a
minor amendment as contemplated by §14-16-2-22(A)(6) of this Zoning Code.”

. The 2005 SPBP? is not a major amendment of a site development plan but is instead a siie
L P P

development plan awaiting final sign-ofT approval by the DRB. A & G &

. With regard to the standard Condition of Approval for site development plans that “delegates

final sign-off authority of the site development plan to the DRB”, the Planning Department has
interpreted this to mean that the DRB sign-off is the second step in the approval process and
without ll1e|~\sign-off, approval is not CO\‘I‘lpICle. Final DRB sign-off is final adoption of the plan.

. There may be a discrepancy regarding §14-16-3-11 (C) (1)(a), That indicates that the seven-year

time clock starts witir“adaption or major amendment of the plan.” Adoption, as interpreted by

the Planning Departngllt;o—cﬂts’m ) the in-off of a site plan while “major amendment of
a plan” applies to EPGapproval of a site plan.

Several Neighborhood Associations were notified regarding this request including La Luz Del
Sol N.A., La Luz Landowners Assoc., Taylor Ranch N.A. and the Westside Coalition of N.A.s.
Comments have been received from some of the associations indicating opposition of the Zoning
Enforcement Manager’s and the Planning Department’s interpretation regarding which body
actually adopts a site plan.

. After reviewing the record and after much discussion, the EPC determines the following:

a. Adoption of a site development plan, as it relates to §14-16-3-11 (C). occurs with
[EPC/DRB] approval of the plan.

b. The 2005 SPBP for Andalucia, Tract 6B, Project #1003859. Case #04EPC-01844, is
[expired/not expired].

¢. The applicant for the 2005 SPBP [can/cannot] pursue final sign-off of the site plan at DRB.






TIMOTHY V. FLYNN-O'BRIEN

Attorney at Law
817 Gold Avenue SW
Albuquerque, New Mexico 87102-3014
Phone: 505-242-4088 / Fax: 866-428-7568

June 5, 2013

Mr. Jack Cloud, DRB Chairman
City of Albuquerque

Planning Departiment

600 2nd Street NW

Albuquerque, New Mexico 87102

RE: Project No. 1003859
04EPC-01844
DRB Signoff on 2005 plan

Dear Mr. Cloud:

I am sending this on behalf of Taylor Ranch Neighborhood Association. I understand
that Silver Leaf or an agent is circulating to DRB what purports to the above referenced site plan
for building permit approved on June 16, 2005. See Official Notification of Decision dated June
17, 2005 (copy attached). This site plan has not, I understand, had a major amendment. In fact
it is my understanding that the developer abandoned the plan. In any case, for the reasons set
forth herein, I believe the plan has terminated and cannot now be signed-off by DRB.

If Iess than one-hall of the approved square footage has been buill, the Zoning Code
provides that a site plan terminates “seven years after adoption or major amendment of the
plan...” ZC 14-16-3-11(C). There has been no development pursuant to this site plan so the plan
terminated seven years after approval, or on June 16, 2012, and cannol now receive sign-off.

No signatures should be affixed to the plan at this time as there is, because of automatic
termination, no current EPC approved plan. Any DRB signoff at this point (or signoff by other
agencies) would be void and in violation of the Zoning Code.

I have heard rumors that some are claiming or asserling that the seven year termination
does not begin to run until there is {inal DRB signoff. Section 14-16-3-11(C) states that plans
terminate “seven years after adoption” of the plan. DRB does not adopt SU-1 site plans for
building permits—that authority resides with the EPC so the words “after adoption” refer to EPC
approval. Note also that the zoning code provides that a major amendment is an amendment
adopted by the EPC indicating that the date referred to in §14-16-3-11(C) is the date of EPC
adoption or amendment. Under the plain language of the ordinance the site plan terminated
seven years after EPC approval. The assertion that the seven years does not start to run until
DRB signs off is also inconsistent with the purpose of the ordinance. The purpose of §14-16-3-
11(C) is to terminate site plans so that development is subject to current plans. To allow a



developer to obtain a “back pocket” extension by not submitting to DRB is contrary to the intent
of the ordinance.

I also note that the EPC Notification of Decision from 2005 contains Conditions.
Condition #12 states;

The applicant shall notice two officers of cach affected neighborhood associations {sic]
by certified mail approximately two weeks prior to the submittal of this application to the
DRB.

TRNA and La Luz Associations only heard about the rumored circulation of the old plan
from staff on May 29, 2013 at a meeting on another subject.! They have not received certified
mail notice. I assume that DRB will not take action because the plan has terminated but, in any
case, will ensure full compliance with Condition #12 before procceding.

I reviewed all DRB agendas for 2013 and 04 EPC 01844 (Project 1003859) did not
appear. I assume, therefore, there has been no DRB action.

[ would appreciate an update on this matter so that we know if 04 EPC (1844 has been
presented to DRB, if the City has taken a position on the site plan’s termination etc. In addition,
please notify TRNA, La Luz and me of any proposed action concerning this plan.

Thank you for your attention. If you have any questions, please let me know.
Very truly yours,

Tin{othy V. Flynn-O'Brien

TVFOB/mig

Enclosure as stated

cce Rene' Horvath
Rae Pearls
Kevin Curran
Blake Whitcomb

1 At the time we received informal notice we were told that all the signatures except Mr. Cloud’s had been obtained.
The copy of the site plan we obtained from planning on May 31, 2013, however, has only one DRB signature. That
sign-off is from Solid Waste and is dated January 17, 2006. If there is another copy of the plan with additional
signatures please provide a copy so that we can make a decision as 1o whether an appeal is necessary. Since the
copy provided to us has no signatures after 2006 I am assuming that is the status quo.



Page 1 of |

Cloud, Jack W.

From: Cloud, Jack W.

Sent: Wednesday, June 05, 2013 5:28 PM

To: 'Tim Flynn-O'Brien'; '‘Mary L. Garcia'; Lubar, Suzanne G.

Cc: Curran, Kevin J.; Whitcomb, Blake; 'Hene' Horvath'; 'raeperls @aol.com’; 'ray shortridge’
Subject: FW: Project 1003859 / 04EPC-01844 / DRB Signoff

Attachments: Ltr to Cloud.pdi

Mr. Flynn- O'Brien and Ms. Garcia:

Thank you for the attachment. Regarding an update on the referenced DRB action, the site plan was
conditionally approved for Final Sign-off at the January 25, 2006 DRB meeting, and certified mail notice was sent
to the La Luz Landowners Associalion, La Luz del Sol and Taylor Ranch Neighborhood Associations on January
6, 2006. However, if | may refer you to the Zoning, Planning and Building Chapter of the City's Cod of
Ordinances, | am cnly the Planning Director's representative on the Development Review Board so the other
assertions and questions in your letter should appropriately be addressed to Suzanne Lubar. In advance of your
correction, | have included her in this response so that she may direct me accordingly.

- Jack Cloud, Chair

Development Review Board

505.924.3880

From: Mary L. Garcia [mailto:marylgarcia@swcp.com]

Sent: Wednesday, June 05, 2013 4:56 PM

To: Cloud, Jack W.

Cc: 'Rene' Horvath'; raeperls@acl.com; Curran, Kevin J.; Whitcomb, Blake; 'ray shortridge’; Tim Flynn-O'Brien’
Subject: Project 1003859 / 04EPC-01844 / DRB Signoff

Mr, Cloud,
See attached letter and attachment. If you have any questions, please do not hesitate to contact this office.

Mary L. Garcia, Legal Administrative Assistant

TIMOTHY V. FLYNN-O'BRIEN
ATTORNEY AT LAW

817 Gold Avenue SW
Albuguerque, NM 87102

Phone: (505) 242-4085

Fax: (B66) 428-7568

LEmail: marylgarcia @ swep.com

6/12/2013






Environmental Agenda Number: 7

Planning Project Number: 1003859
Commission Case #: 13EPC-40137
November 14, 2013

Staff Report

I Applicant COA Planning Department ;

! To determine the status of the Andalucia
- Tract 6B site development plan for | | That the 2005 Andalucia, Tract 6B, SPBP is

' RECOMMENDATION

i I | i

Request o . :
| o building permit, Project #1003859, g [expired/is not expired], based on Findings
i 04EPC-01844 | beginning on page 6.
E Location southeast corner of Coors & Montano NW | |
; Acreage approx. 15 acres g
{

Carmen Marrone, Manager
| Zoning SU-1/0-1, C-2 & PRD Current Planning Section

CoA PIanninE Degartment

L o 6iiii E — g —————

E R'equest“ —— o : ; .

i This is a request for clarification by the EPC regarding

| the status of Project #1003859, 04EPC-01844, a site :
development plan for building permit (SPBP) that was |
approved by the EPC on 6/16/2005. The EPC’s decision |
was upheld by the City Council on appeal on 9/19/05,
with modifications to the EPC Findings and Conditions.

On January 25, 2006, the DRB conditionally approved
the SPBP with final signatures to be obtained by board
members representing Transportation Development and

i Planning. In May of this year, the applicant began

| meeting with Transportation and Planning DRB Members
in order to obtain their signatures on the SPBP. On June
5 of this year, a letter was submitted to the DRB Chair by
Mr. Tim Flynn-O’Brien as the representative of the
Taylor Ranch Neighborhood Association, questioning the
status of the subject site plan and whether it was expired.

The purpose of the current request is to determine the
status of said site plan and whether the applicant can
pursue final sign-off of the site plan at DRB.

T R P I I

Staff is not making a recommendation and is relying on
the EPC to make the final decision.

i, Bl el P

! R City Departments and other interested agencies reviewed this application.
~ Their comments can be found at the end of this staff report.
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LAND USE MAP
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KEY to Land Use Abbreviations

AGRI Agricufture

COMM Commercial - Retail

CMSV Commercial - Service

DRNG Drainage

MFG Manufacturing

MULT Multi-Family or Group Home
PARK Park, Recreation, or Open Space
PRKG Parking

PUBF Public Facility

SF Single Family

TRAN Transportation Facility

VAC Vacant Land or Abandoned Buildings
WH Warehousing & Storage

1 inch = 600 feet

Project Number:
1003859
Hearing Date:
10-10-2013
Zone Map Page: E-12
Additional Case Numbers:
13EPC 40137




L Vs
P ; b ,f
f S W/ z-e8-TiZA-98-9
oy e

S VN
ol o i

/ /s
/ '.'/

! -% .'".

-)\'-. f N o_‘? / /
A\ D/-sa-nmx-ga,,s y:: J
-~ a0 i) ’
— ’ . 'Iw I /l
i DRB-95:63 '
M

=~
] ,Jlllo I,-" S
.,l f .-"llo II.l “/
9 { I /
A / L
/’/-'.3 i /./
id// s
r ‘/;’r 7/
AXT3-4
4 Note. Grey shading
indicates County.
E
r 1 inch = 600 feet
Project Number:
1003859
Hearing Date:
10-10-2013
Zone Map Page: E-12
- Additional Case Numbers:
-~ 13EPC 40137
T




BAMIC LT S
LE_@JEJ:‘ 4
STEAD TRL e —%15‘//-/

pLME AD

CAtelTann  /
’

~x g
iy 7
;

~
~,
-

WHIFERSAH L

]

Iuag HOCK It

cuesTalL

NAV o

et

‘ g
il

A

B s T

\

W
d

&
Q

:

Py

o D
. %
[ L
E—Ej wieNE fD Y
MILKE RO ]

T LLECHORN RO \

0 f————] '..'n'

| 41, § o\
2 L WAYNERD 12 Q&

o
| EVERITT RD ’.\\
4

. ] '
[ A

Public Facilities Map with One

3 coMMUNITY CENTER A Fre APS Schools [T Landfill Buffer (1000 feet)
&P MULTISERVICE CENTER o POLICE . ;::T::::Z‘g::::‘;:‘::”n
‘ SENIOR CENTER * SHERIFF DO LU Undeveloped County Park
A usrary /\ SOLID WASTE Proposed Bike Facilities Developed City Park
@ MUSEUM D Albuguerque City Limits Undeveloped City Park

0 0.5 1

Project Number: 1003859

| 1Miles




CITY OF ALBUQUERQUE ENVIRONMENTAL PLANNING COMMISSION

PLANNING DEPARTMENT Project #: 1003859 Case #:13EPC 40137
CURRENT PLANNING SECTION November 14, 2013
Page 1

ﬁ
I INTRODUCTION

Proposal

This is a request for clarification by the EPC on an issue related to EPC Project #1003859, 04EPC-
01844, a site development plan for building permit (SPBP) that was approved by the EPC on June 16,
2005. The request is from the DRB Chair, stated in a letter to the EPC Chair, dated July 26, 2013.
The letter poses the following question:

1. At what point did the EPC intend that the Plan be “adopted” or “approved” so as to start the
Zoning Code’s seven year time period for plan expiration?

The EPC adopted Findings and Conditions associated with the approval of the 2005 SPBP.
Condition #1 states,

“The EPC delegates final sign-off authority of this site development plan to the Development Review
Board (DRB). The DRB is responsible for ensuring that all EPC Conditions have been satisfied and
that other applicable City requirements have been met including elements of the Coors Corridor
Plan. A letter shall accompany the submittal, specifying all modifications that have been made to the
site plan since the EPC hearing, including how the site plan has been modified to meet each of the
EPC conditions. Unauthorized changes to this site plan, including before or after DRB final sign-off,
may result in forfeiture of approvals.”

At its January 25, 2006 meeting, the DRB conditionally approved the SPBP with final signatures to
be obtained by board members representing Transportation Development and Planning. In May of -
this year, the applicant began meeting with DRB members representing Transportation and Planning
to get their signatures on the site plan. On June 5 of this year, a letter was submitted to the DRB
Chair by Mr. Tim Flynn-O’Brien as the representative of the Taylor Ranch Neighborhood
Association, questioning the status of the subject site plan and whether it was still valid.

The purpose of the current request is to determine the status of said site plan and whether the
applicant can pursue final sign-off of the site plan.

EPC Role

The EPC’s role is to determine when and if the site plan for building permit, Project #1003859, Case
#O4EPC-01844 was “adopted” or “approved” by the EPC or if adoption occurs with the final sign off
of the SPBP by the DRB based on Condition #1 of the Official Notice of Decision dated June 17,
2005 and in conjunction with Section 14-16-3-11(C) of the Zoning Code.

History/Background

On June 16, 2005, the EPC conditionally approved Project #/003839, 04EPC-01844, a site
development plan for building permit for Andalucia, Tract 6B containing approximately 15 acres and
delegated final sign-off of the SPBP to the DRB (Condition 1). The EPC’s decision was appealed
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and referred to the Land Use Hearing Officer (LUHO). The LUHO recommended that the City
Council grant the appeal and modify the EPC’s Findings and Conditions as follows:

Finding #16 should be modified to read:

The proposed buildings did not meet the height, bulk and setback requirements of the view
preservation policies within the Coors Corridor Plan,

Condition #9.a should be modified to read:

All buildings must comply with all the requirements of Issue 4, Visual Impression and Urban
Design Overlay Zone of the Coors Corridor Plan including, but not limited to the portion in
Section C, View Preservation for Corridor Segments 3 and 4, Policy 1 View Preservation, Section
B.1 and 2, Height, Bulk, and Massing that specified, “In no event will the building height be
permitted to penetrate above the view of the ridge line of the Sandia Mountains as seen from four
feet above the east edge of the roadway. Also, in no event will more than one-third of the total
building height outside of the setback area for multi-story buildings be permitted to penetrate
through the view plane. Not more than 50% of the view area shall be obscured by the bulk of the
buildings placed on the parcel. The applicant shall ensure that all single story or multi-story
buildings and towers comply with this requirement. The [2005] submitted site development will
be reguired to meet the view preservation policies contained in the Coors Corridor Plan.

In addition, the LUHO recommended an additional condition for approval by the City Council:

Measurement for the view plane on Coors Boulevard shall be taken from the east edge of the east
driving lane as it exists today.

On September 19, 2005, the City Council voted to accept the LUHO’s recommendation, in full.
Note: Final DRB sign-off of the 2005 SPBP will require compliance with the above conditions.

On January 25, 2006, the DRB conditionally approved the SPBP with further sign-off delegated to
DRB members representing Transportation Development and Planning (DRB Chair). To date, the
final two signatures have not been obtained from Transportation or the DRB Chair,

In October of 2011, the property owner/applicant submitted an application for SPBP regarding the
subject site. The intention was to have the 2011 SPBP supersede the 2005 SPBP. Afier many public
hearings, the City Council ultimately denied the request for SPBP on March 4, 2013.

In April of 2013, the property owner/applicant of the subject site began inquiring about obtaining the
final two DRB signatures on the 2005 SPBP and held separate meetings with various Planning and
Transportation staff in order to address the EPC Conditions of Approval imposed by the EPC. The
applicant was informed by the Zoning Enforcement Manager and other managers within the Planning
Department that the 2005 SPBP was still active and that expiration of a SPBP occurred seven (7)
years from DRB final sign-off.

On June 5, 2013, the DRB Chair received a letter from Mr. Timothy Flynn-O’Brien, Esq., as the
representative of the Taylor Ranch Neighborhood Association, challenging the status of the 2005
SPBP. Mr. Flynn-O’Brien claims that adoption of the SPBP occurred with the EPC approval in June
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of 2005. As such, the SPBP expired seven years after that date - June of 2012. According to Mr.
Flynn-O’Brien, the applicant cannot seek final signatures on an expired SPBP and will have to re-
apply for SPBP approval.

II. ANALYSIS
COMPREHENSIVE ZONING CODE

Applicable Section Language

Section 14-16-3-11
(C) Possible Termination of Site Development Plans for Sites which have not been Jully developed.

(1) If less than one half of the approved square footage of a site development plan has been built or
less than one half of the site has been developed, the plan for the undeveloped areas shall
terminate automatically when specified below unless extended as provided below:

(a) Seven years after adoption of major amendment of the plan: within six months prior to the
seven-year deadline, the owners of the property shall request in writing through the
Planning Director that the Planning Commission extend the plan’s life an additional five
years. At an advertised public hearing, the Planning Commission shall grant approval if it
deems that the Site Development Plan remains appropriate and the owner intends to fully
develop the site according to the plan concept. The Planning Commission shall be less
likely to terminate a site plan if there is little flexibility in how the site can be developed or
if there is a strong architectural or landscaping character on the site which should be

preserved.

(2) (c) A major amendment of a Site Development Plan is an amendment adopted by the Planning
Commission which is not a minor amendment as contemplated by §14-16-2-22(A)(6) of

this Zoning Code.

The question before the EPC is whether the 7-year time clock starts with “adoption” or “approval” of
the site plan by the EPC or the DRB. Zoning Enforcement Managers (ZEM), both past and present,
have had a long-standing interpretation that a site development plan expires seven years after DRB

sign-off of the plan.
Arguments supporting the Zoning Enforcement Manager’s interpretation

The Zoning Enforcement Manager has relied on the first section of the ordinance, §14-16-3-
11(C) (1), that provides the intent of the regulation — that is, in order for an owner to get at least
one-half of the site built or developed, a DRB signed-off site plan is required. Development
cannot occur with an EPC-approved site plan. Staff and applicants have relied on this
interpretation since 1994 when this section of the zoning code was amended to establish
procedures for possible plan termination (C/S O-23, Enactment No. 43-1994). Except for the
current case in question, Planning Staff cannot recall a case where the current language in the

ordinance has raised a question.
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Arguments against the Zoning Enforcement Manager’s interpretation

The Taylor Ranch Neighborhood Association and the West Side Coalition of Neighborhood
Associations disputes the Zoning Enforcement Managers’ long standing interpretation of the
ordinance and relies on the second part of the ordinance, §14-16-3-11 (C) (1) (a), that indicates
that the seven-year time clock starts with “adoption or major amendment of the plan.”

Regarding “major amendment of the plan”, the 2005 SPBP is not considered an amendment of a
plan since there is no previous plan to amend. The 2005 SPBP is the first site plan to receive
conditional approval by the EPC.

Regarding “adoption of the plan”, the Zoning Enforcement Manager considers adoption or
approval of a plan to occur with the final signature of the DRB since the EPC delegates final
approval to the DRB.

EPC Condition of Approval #1

Condition #1 of the 2005 SPBP is standard language that the EPC adopts when approving site
development plans. This condition is still being applied today. A question for the EPC to
consider is whether this condition means that the site development plan is officially approved by
the EPC or the DRB.

It is the Planning Department’s belief that Condition #1 indicates that final approval of the site
plan does not occur until the DRB signs off on the plan. The DRB is responsible for assuring
that all EPC Conditions are met and that the site plan complies with other City Regulations
including the Subdivision Ordinance and the Development Process Manual (DPM). They are
also responsible for making sure the project is financially guaranteed and that all associated
infrastructure will be built. Without this second step in the approval process, the EPC plan is
still considered “conceptual”. An applicant cannot move forward with development of a site
until the plan is officially signed off by the DRB. The DRB sign-off is the second step in the
approval process and without the sign-off, approval is not complete. The Planning Department
equates DRB final sign-off with final “adoption” of the plan.

III. AGENCY & NEIGHBORHOOD COMMENTS

Reviewing Agencies

The application was distributed to all of the regular agencies for comment. No comments were
received.

Neighborhood/Public

The La Luz Del Sol N.A., La Luz Landowners Assoc., Taylor Ranch N.A. and the Westside
Coalition of N.A.s were notified regarding this request. Comments have been received from some
of the associations indicating opposition with the Zoning Enforcement Manager’s and the Planning
Department’s interpretation regarding which body actually adopts a site plan. The Neighborhood
Associations believe that adoption of a site plan occurs with EPC approval.
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Letters to the EPC have been submitted by Tim Flynn-O’Brien, Esq., representing the Taylor
Ranch N.A. and by Catherine F. Davis, P.C., representing the property owner/applicant. Both
attorneys have expressed opposing views of the matter and are relying on the EPC to make the

final decision.

Mr. Flynn-O’Brien asserts that the ZEM’s interpretation regarding site plan expiration is
inconsistent with the purpose of the ordinance, which is, “to terminate site plans so that
development is subject to current plans.” He claims that if the time clock starts after final DRB
signoff, it would allow site plans to have an infinite life if the developer does not obtain sign off.
“This is inconsistent with the plain language, legislative purpose, legislative history and the City’s
written interpretation of §14-16-3-11". Mr. Flynn-O’Brien emphasizes this point by pointing out
that the Official Notice of Decision for the 2005 SPBP includes information from the Planning
Department that states, “Generally, plan approval is terminated 7 years after approval by the EPC.”
This statement was changed in 2010 to simply refer to §14-16-3-11 regarding site plan
termination.

Ms. Davis, who represents the applicant for the 2005 SPBP, is of the position that the EPC
delegated final sign-off authority to DRB, therefore the Plan’s adoption date is not until DRB sign-
off. Ms. Davis also claims that the infrastructure on the site has been fully constructed, which
amounts to at least $6,500,000. She refers to a letter from the City Engineer to the applicant dated
April 14, 2010. This letter refers to a Subdivision Improvements Agreement (SIA) between the
applicant and the City of Albuquerque, executed on September 27, 2005. Staff has not verified
whether the SIA is part of the overall site development for subdivision for Andalucia North
(approx. 70 acres between Montano and Learning Rd.), which was also approved by the EPC at
around the same time as the 2005 SPBP or if the SIA is part of the 2005 SPBP for Tract 6B,
approximately 15 acres. Since the 2005 SPBP did not receive conditional approval by the DRB
until January 25, 2006, it appears that the $6,500,000 infrastructure costs are associated with the
overall site development for subdivision.

IV. CONCLUSION

This is a request for clarification by the EPC regarding the status of the Andalucia, Tract 6B Site
Development Plan for Building Permit (SPBP), Project #1003859, 04EPC-01844 which was
approved by the EPC on June 16, 2005. The subject site is undeveloped and located at the
southeast corner of Coors & Montano NW and contains approximately 15 acres. On January 25,
2006, the DRB conditionally approved the SPBP with final signatures to be obtained by board
members representing Transportation Development and Planning.

The EPC must determine the status of the 2005 SPBP and whether the applicant can pursue final
sign-off of the site plan at DRB. Staff has prepared Findings of Fact that provide historical context
for the case. Staff is not making a recommendation, rather Finding #17 presents options from
which the EPC must choose.
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FINDINGS - 13EPC 40137, to determine the status of the Andalucia, Tract 6B Site Development
Plan for Building Permit, Project #1003859, Case #04 EPC-01844

1. This is a request for clarification by the EPC regarding the status of the Andalucia, Tract 6B Site
Development Plan for Building Permit (SPBP), Project #1003859, Case #04EPC-01844. The
subject site is undeveloped and located at the southeast corner of Coors & Montano NW and
contains approximately 15 acres.

2. The SPBP was approved by the EPC, with Conditions, on June 16, 2005. Condition #1 states,
“The EPC delegates final sign-off authority of this site development plan to the Development
Review Board (DRB). The DRB is responsible for ensuring that all EPC Conditions have been
satisfied and that other applicable City Requirements have been met, including elements of the
Coors Corridor Plan. A letter shall accompany the submittal, specifying all modifications that
have been made to the site plan since the EPC hearing, including how the site plan has been
modified to meet each of the EPC conditions. Unauthorized changes to this site plan, including
before or after DRB final sign-off, may result in forfeiture of approvals.”

3. The Official Notice of Decision regarding the SPBP, dated June 17, 2005, includes standard
template language that informs the applicant of his responsibility for completing the
development process. The last section of the template language states, “Successful applicants
should be aware of the termination provisions for Site Development Plans specified in Section
14-16-3-11 of the Comprehensive Zoning Code. Generally, plan approval is terminated 7 years
after approval by the EPC.”

4. The EPC’s decision of June 16, 2005 was appealed by the La Luz Landowner’s Association.
The appeal was referred to the Land Use Hearing Officer (LUHO) who heard the appeal on
August 24, 2005. The LUHO recommended that the City Council grant the appeal and modify
the EPC’s Finding #16 and Condition #9.a. and to add clarifying language regarding the location
of where the measurements should be taken of the view plane on Coors Blvd. On September 19,
2005, the City Council voted to accept the LUHO’s recommendation, in full,

5. Atits January 25, 2006 meeting, the DRB conditionally approved the SPBP but withheld the
final signatures of the individual board members representing Transportation Development and
Planning.

6. In October of 2011, the property owner/applicant submitted an application for site development
plan for building permit approval regarding the subject site. The intention was to have the 2011
SPBP supersede the 2005 SPBP. After several public hearings, the City Council ultimately
denied the request on March 4, 2013.
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7.

0.

In April of 2013, the owner/applicant began seeking final DRB sign-off on the 2005 SPBP
involving the subject site. The applicant made several inquiries of Planning Staff, including the
Zoning Enforcement Manager, the Urban Design & Development Manager and the Current
Planning Section Manager regarding the status of the 2005 SPBP and whether the applicant
could seek final sign-off of the 2005 SPBP." In all instances of inquiry, the Planning Staff
determined that the 2005 SPBP had not expired and that the applicant could proceed with final
DRB sign-off of the 2005 SPBP.

On June 5, 2013, the DRB Chair received a letter from Mr. Timothy V. Flynn-O’Brien, Esq., as
the representative of the Taylor Ranch Neighborhood Association, challenging the status of the
2005 SPBP. Mr. Flynn-O’Brien claims that pursuant to Section 14-16-3-11 (C) of the Zoning
Code, the SPBP expired on June 16, 2012, seven years after EPC approval of the plan.

Section 14-16-3-11 (C) (1) of the Zoning Code states,

If less than one-half of the approved square footage of a Site Development Plan has been built or
less than one-half of the site has been developed, the plan for the undeveloped areas shall terminate
automatically when specified below unless extended as provided below:

(a) Seven years after adoption of major amendment of the plan: within six months prior to the
seven-year deadline, the owners of the property shall request in writing through the Planning
Director that the Planning Commission extend the plan’s life an additional five years. Atan
advertised public hearing, the Planning Commission shall grant approval if it deems that the
Site Development Plan remains appropriate and the owner intends to fully develop the site
according to the plan concept. The Planning Commission shall be less likely to terminate a site
plan if there is little flexibility in how the site can be developed or if there is a strong
architectural or landscaping character on the site which should be preserved.

10. The long-standing interpretation of the current and past Zoning Enforcement Managers has been

11.

that a site development plan expires seven years after DRB sign-off of the plan. The reason for
this interpretation is that they have relied on the first section of the ordinance, §14-16-3-11(C)
(1), that provides the intent of the regulation — that is, in order for an owner to get at least one-
half of the site built or developed, a DRB signed-off site plan is required. Development cannot
occur with an EPC-approved site plan. This same interpretation was communicated to the
applicant in April of 2013 when he began pursuing final sign-off of the 2005 SPBP.

The Taylor Ranch Neighborhood Association and the West Side Coalition of Neighborhood
Associations disputes the Zoning Enforcement Managers’ long standing interpretation and relies
on the second part of the ordinance, §14-16-3-11 (C) (1) (a), that indicates that the seven-year
time clock starts with “‘adoption or major amendment of the plan.” (emphasis added)
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12. Section 14-16-3-11 (C) (2) (c) of the Zoning Code states that “A major amendment of a Site

13.

14.

15.

16.

17.

Development Plan is an amendment adopted by the Planning Commission which is not a
minor amendment as contemplated by §14-16-2-22(A)(6) of this Zoning Code.”

The 2005 SPBP is not a major amendment of a site development plan but is instead a new
site development plan awaiting final sign-off approval by the DRB.

There may be a discrepancy regarding §14-16-3-11 (C) (1) (a), that indicates that the seven-year
time clock starts with “adoption or major amendment of the plan.” Adoption, as interpreted by
the Planning Department, occurs with the final sign-off of a site plan while “major amendment of
a plan” applies to EPC approval of an amended site plan.

With regard to the standard Condition of Approval for site development plans that “delegates
final sign-off authority of the site development plan to the DRB”, the Planning Department has
interpreted this to mean that the DRB sign-off is the second step in the approval process. Without
DRB sign-off, an applicant cannot move forward with development of a site. The EPC plan is
considered “conceptual” until the second step in the process is complete. Final DRB sign-off is
final adoption of the plan.

Several Neighborhood Associations were notified regarding this request including La Luz Del
Sol N.A., La Luz Landowners Assoc., Taylor Ranch N.A. and the Westside Coalition of N.A.s.
Comments have been received from some of the associations indicating opposition of the Zoning
Enforcement Manager’s and the Planning Department’s interpretation regarding which body
actually adopts a site plan.

After reviewing the record and after much discussion, the EPC determines the following:

a. Adoption of a site development plan, as it relates to §14-16-3-11 (C), occurs with
[EPC/DRB] approval of the plan.

b. The 2005 SPBP for Andalucia, Tract 6B, Project #1003859, Case #04EPC-01844, is
[expired/not expired].

¢. The applicant for the 2005 SPBP [can/cannot] pursue final sign-off of the site plan at DRB.
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Carmen Marrone, Manager

Current Planning Section

Urban Design & Development Division
COA Planning Department

Notice of Decision cc list:

La Luz Del Sol, Art Woods, 33 Wind Rd NW, Albuquerque, NM 87120

La Luz Del Sol, Terry Wilmot, 10 Mill Rd NW, Albuquerque, NM 87120

La Luz Landowners Assoc, Laura Campbell, 15 Pool NW, Albuquerque, NM 87120

La Luz Landowners Assoc., Rae Perls, 15 Tennis Ct. NW, Albuquerque, NM 87120

Taylor Ranch NA, Ray Shortridge, 4800 College Heights Dr NW, Albuquerque, NM 87120
Taylor Ranch NA, Rene Horvath, 5515 Palomino Dr NW, Albuquerque, NM 87120
Westside Coalition, Candelaria Patterson, 7608 Elderwood NW, Albuquerque, NM 87120
Westside Coalition, Harry Hendricksen, 10592 Rio Del Sole Ct NW, Albuquerque, NM 87114
Pete Daskalos, Silver Leaf Ventures, LLC, 5319 Menaul Blvd NE, Albuquerque, NM 87110
Tim Flynn O’Brien, 817 Gold Ave SW, Albuquerque, NM 87102

Jim Strozier, Consensus Planning, 302 Eighth St NW, Albuquerque, NM 87102

Catherine David, Hunt & Davis Attorney at Law, 2632 Mesilla NE, Albuquerque, NM 87110

Attachmenis

CITY OF ALBUQUERQUE AGENCY COMMENTS

NO COMMENTS RECEIVED REGARDING THIS CASE
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§ 14-16-3-11 SITE DEVELOPMENT PLAN APPROVAL AND SUBDIVISION REGULATIONS
REQUIREMENTS.

(4)

(B)

©

Sile Devetopment Plan approval for either subdivision or building purposes may include:

(1)  Imposition of relevant requirements contained within or authorized by the city's Subdivision
Ordinance, including but not limited to dedication of rights of way and assurances for
required infrastructure improvements both on site and off site.

(2) Imposition of other requirements of other city ordinances.

Site Development Plans, especially plans for unbuilt areas, are often changed so that developers can
better respond to changing market conditions. Amendment of Site Development Plans does not
require meeting the criteria which must be met to justify changing zones or changing written
specifications imposed by Sector Development Plans or by terms of approval of a zone such as SU-
1. Site Development Pldns are expected to meet the requirements of adopted city policies and

procedures.

Possible Termination of Site Development Plans for Sites Which Have Not Been Fully
Developed.

(1)  If less than one-half of the approved square footage of a Site Development Plan has been
built or less than one-half of the site has been developed, the plan for the undeveloped areas
shall terminate automatically when specified below unless extended as provided below:

(2) Seven years after adoption or major amendment of the plan: within six months prior to
the seven-year deadline, the owners of the property shall request in writing through the
Planning Director that the Planning Commission extend the plan's life an additional
five years. At an advertised public hearing the Planning Commission shall grant
approval if it deems that the Site Development Plan remains appropriate and the owner
intends to fully develop the site according to the plan concept. The Planning
Commission shall be less likely to terminate a site plan if there is little flexibility in
how the site can be developed or if there is a strong architectural or landscaping
character on the site which should be preserved.

(b)  Subsequently, upon similar requests, the Planning Commission may grant requests for
additional five-year extensions of the plan, using the same criteria and process.

(c) IfaSite Development Plan is approved for any additional five-year period by the
Planning Commission, an updated Transportation Impact Study (TIS) shall be required
to determine if there are off-site improvements needed that were not previously

required.
(2) For the purposes of this division (C):

(a) Hereafier, the Planning Director shall provide a copy of these Provisions for Plan
Termination to the applicant at the time such an initial plan or a major plan amendment

is approved,;

(b)  For Site Development Plans approved prior to the effective date of this division, the
Planning Director shall as soon as possible provide a copy of these Provisions for Plan
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(©)

(@

©

@

(g

(3) Fee.

Termination to the current owner(s) of a site covered by a Site Development Plan. For
previously approved Site Development Plans, the time periods specified in this division
(C) shall be deemed to run from the date this division becomes effective.

A major amendment of a Site Development Plan is an amendment adopted by the
Planning Commission which is not a minor amendment as contemplated by § 14-16-2-
22(AX6) of this Zoning Code.

If an approved Site Development Plan indicates phases of development, that is most
often an adequate basis for city extension of the life of the Site Development Plan for
the later phases. When the first phase has been built, extension of the plan for later
phases may be granted by the Planning Director on behalf of the Planning Commission
upon a finding that the plan as previously approved is likely to be built in the future.
Appeal of a decision of the Planning Director is to the Planning Commission as
provided in § 14-16-4-4 of this Zoning Code.

If an approved Site Development Plan has been partially completed, the termination of
the plan shall not adversely affect or impose additional requirements upon the
developed parcels.

Termination of all or part of a Site Development Plan under the terms of this division
does not preclude approval of a similar plan ata later date.

If a Site Development Plan is terminated, the city shall release the owner from any
pending subdivision improvements agreements and financial guarantees for public
infrastructure required to be constructed as a condition of approval of the Site
Development Plan.

A filing fee of $50 to cover reasonable expenses shall accompany each request for plan

exiension.

(74 Code, § 7-14-40K)

City of Albuguerque Zoning Code Page Rev. 9/2011
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O Site is within 1000R of a landfil 5 __ s
O FH.D.P. density bonus Total
= %’“mm Hearing date _O_d‘_l_()_,_lQl 3 S_L
¥-29-13 Project# /003859
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Letter to the Environmental Planning Commigsion Regarding Possible Expiration of Andalucia Site Plan for Building Permit

July 26, 2013

Hugh Floyd PE

Chair - Environmental Planning Commission
C/Q: City of Albuquerque Planning Department
600 Second Street NW

Albuquerque, NM 87102

Also sent by email to: emarrone@cabgq.gov

RE: Possible Expiration of Site Plan for Building Permit for Project # 1003859—
04EPC-01844

Dear Mr. Floyd:

This correspondence is a request for a clarification by the Environmental
Planning Commission (the “EPC”) on an issue that has recently arisen relating to
EPC Project #1003859. On June 16, 2005, the EPC voted to approve Project
#1003859—04EP(C-01844, a Site Development Plan for Building Permit (the
“Plan”). At that meeting, the EPC delegated final sign-off authority for the Plan to
the Development Review Board (the “DRB”) to certify compliance with the EPC
conditions of approval. At its January 25, 2006, meeting, the DRB conditionally
approved the Plan but withheld the final signatures of the individual board
members representing Transportation Development and Planning. In May of this
year, Silver Leaf Ventures, LLC, (“Silver Leaf”) recirculated copies of the Plan and
requested the final DRB member signatures. On June 5, 2013, I received a letter
from Timothy V. Flynn-O’Brien, Esq., as the representative of the Taylor Ranch
Neighborhood Association, challenging the Plan’s current status.

It is my understanding that City of Albuquerque (“City”) Planning and Legal
staff have met with Mr. Flynn-O’Brien and representatives of Silver Leaf to discuss
the issues surrounding the Plan. In addition to these meetings, more letters from
both Mr. Flynn-O'Brien and Mr. Pete Daskalos, as representative of Silver Leaf,
followed. I have attached copies of all of these letters to this correspondence. Within
these letters, several issues relating to EPC condition conformance, the Coors
Corridor Plan, infrastructure, view planes, and previous appeals are discussed. I am
not requesting that the EPC make a ruling on these issues. However, one key
question requires clarification from the EPC: at what point did the EPC intend that
the Plan be “adopted” or “approved” so as to start the Zoning Code’s seven year time
period for plan expiration?



Letter to the Environmental Planning Commission Regarding Possible Expiration of Andalucia Site Plan for Building Permit

Under § 14-16-3-11 (C) R.O. Albuquerque 1994, “[i]f less than one-half of the
approved square footage of a Site Development Plan has been built or less than one-
half of the site has been developed, the plan for the undeveloped areas shall
terminate automatically . . . [s]leven years after adoption or major amendment of the
plan.” In addition, the Official Notice of Decision for the Plan included wording
referencing § 14-16-3-11 and noting “[glenerally plan approval is terminated 7 years
after approval by the EPC.” However, in 2005, the EPC only conditionally approved
the Plan and delegated final sign-off authority to the DRB. Under such a delegation,
the argument can be made that a plan’s “adoption” occurs at the DRB sign-off, and
not through any action of the EPC.

Complicating the issue, the Plan was again conditionally approved at a DRB
hearing with final sign-off further delegated to individual DRB board members.
Those board members’ signatures have not yet been acquired. Accordingly, a logical
argument can be made that the seven year termination provision will not begin to
run until the final DRB member’s signature is attached to the Plan. The position
that “adoption” occurs upon final DRB signature has been endorsed by Planning
staff over the last several years. However, this position also leads to a situation
where a site plan requiring a single DRB member signature would be valid
indefinitely—regardless of the changes to the surrounding environment and
regulations.

I understand that interpretations of the Zoning Code are typically made by
the Zoning Enforcement Officer (the “ZEO”). However, the City Council has recently
discouraged the ZEO from issuing declaratory rulings when an appeal is pending.
Mr. Flynn-O'Brien’s letters generally appear to be an attempt to appeal any
decisions regarding DRB sign-off of this EPC delegated Plan. Accordingly, as the
Planning Director’s representative on DRB, I am asking the EPCto clarify when,
and if, the Plan was “adopted” or “approved”. The City Attorney’s Office has
encouraged me to request that you make this decision at an advertised hearing,
allowing for notice and appeal.

Very truly yours,

Jack Cloud
Chair - Development Review Board
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Enclosures:
s June 5, 2013, Letter from Tim Flynn-O’Brien to Jack Cloud
/June 25, 2013, Letter from Tim Flynn-O'Brien to Suzanne Lubar
~July 3, 2013, Letter from Pete Daskalos to Suzanne Lubar

v July 3, 2013, Letter from Tim Flynn-O'Brien to Jack Cloud
v July 17, 2013, Letter from Tim Flynn-O'Brien to Suzanne Lubar, Amy Bailey, and

Jack Cloud



City of Albuquerque Date: June 17, 2005

Planning Department '

Development Review Division OFFICIAL NOTIFICATION OF DECISION

P.O. Box 1293

Albuquerque, New Mexico 87103 FILE: Project # 1003859
04EPC-01844 EPC Site Development Plan-
Building Permit

Silverleaf Venures, LLC

5351 Menaul Bivd. NE

Albuq. NM 87110 LEGAL DESCRIPTION: for all or a portion of

Tract 6B, Lands of Ray Graham III, Ovenwest
Corp., zoned SU-1, O-1, C-2 and PRD, located
on COORS BLVD. NW, between MONTANO
ROAD NW and LEARNING ROAD NW,
containing approximately 15 acres. (E-12)
Juanita Garcia, Staff Planner

On June 16, 2005 the Environmental Planning Commission voted to approve Project 1003859/ 04EPC
04EPC 01844, a Site Development Plan for Building Permit, for a portion of Tract 6B, Lands of Ray
Graham III, Ovenwest Corp., and COA, zoned SU-1 for C-2 Uses, O-1 Uses and PRD (Max 20 DU/Acre)
located on Coors Blvd between Montano RD NW and Learning RD NW, containing approximately 15
acres, based on the following Findings and subject to the following Conditions:

FINDINGS:

1. This is a request for a site development plan for Building Permit for a portion of Tract 6B, Lands
of Ray Graham III, Ovenwest Corp., and COA. The site is located on Coors Blvd, south of
Montano, zoned SU-1 C-2 Use (23.3 Acres Max), O-1 Uses (11.7 acres max) and PRD (20
DU/Acre) and contains approximately 15 acres,

2. The applicant is proposing to construct 11 buildings within eight building envelopes that range in
size from 4,500 to 45,720 square feet. The applicant proposes two freestanding restaurant
buildings and the remaining buildings are proposed to be used as retail. The overall site will be
surrounded by public streets on three sides and an internal vehicular entrance on the north side;
two roundabouts will exist, one the south and north end of the subject site. The subject site will
also contain off-street parking, landscaping, signage and pedestrian connections.
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3. The site is controlled by a site development plan that was approved by the EPC on May 19, 2005
(04EPC 01845) in which the applicant was approved to subdivide Tract 6B into eight separate
iracts: Tracts 6B-1, 6B-2, Tracts 6B-3, 6B-5, 6B-4, 6B-6, 6B-7, 6B-8. The applicant proposes to
construct on future Tract 6B2 and 6B1.

4, The applicant is proposing to construct a freestanding sign on a portion of future Tract 6B1.

5. The subject site will be subject to and will need to comply with the Impact Fees Ordinance and the
Impact Fees Regulations that are currently in process of being finalized.

6. The subject site is located in the area designated Established Urban and Developing Urban by the
Comprehensive Plan. The submittal meets the goals of these areas by creating a quality urban
environment which perpetuates the tradition of identifiable, individual but integrated communities
within the metropolitan area and which offers variety and maximum choice in housing,
transportation, work area and life styles, while creating a visually pleasing built environment. The
submittal furthers the policies of the Comprehensive Plan as follows:

a. The location, intensity and design of this development respects existing neighborhood
values, natural environmental conditions and carrying capacities, scenic resources, and
resources of other social, cultural or recreational concemn (Policy 5d, Comprehensive Plan).
The proposed plan will not have deleterious impacts on surrounding uses, established
neighborhoods, or community amenities.

b.  This request proposes to locate employment and service uses to complement residential areas
and to site the development in a way that minimizes adverse effects of noise, lighting
pollution, and traffic on residential environments (Policy 51, Comprehensive Plan).

c.  This request constitutes new growth that will be accommodated through development in an
area where vacant land is contiguous to existing or programmed facilities and services and
where the integrity of existing neighborhoods can be ensured. (Policy 5e, Comprehensive
Plan). This request represents new commercial development and is located in an existing
commercially zoned areas (Policy 5j, Comprehensive Plan).

d.  The subject site is adjacent to arterial streets and is planned to minimize harmful effects of
traffic, livability and safety of established residential neighborhoods (Policy 5k,
Comprehensive Plan).

e. The site plan represents a quality and innovative design which is appropriate to the plan area
(Policy 51, Comprehensive Plan).

7. This request is within a Community Activity Center as designated by the Centers and Corridors
section of the Albuguerque/Bernalillo County Comprehensive Plan. The submittal furthers the
Polices of the Community Activity Center designation as follows:
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a.

The request helps to shape an urban form in a sustainable development pattern that helps to
promote transit and pedestrian access both to and within the center, and maximizes cost-
effectiveness of City services (Comprehensive Plan, Policy I1. B. 7. a).

This request will assist in the development of a Community Activity Center as defined by the
Comprehensive Plan by providing the primary focus for the entire community sub-area with a
higher concentration and greater variety of commercial and entertainment uses in conjunction
with community-wide services, employment, and the most intense land uses within the
community sub-area.

This request will also assist in the development of a Community Activity Center as defined by
the Comprehensive Plan by allowing the location of land uses typical of a low-rise office,
educational facilities, medium density residential, senior housing and other similar uses.

This request meets the policies of the Comprehensive Plan by providing moderate floor area
ratios and urban land uses and pedestrian connections between buildings and sidewalks,
buildings separating off-street parking from streets and public plaza and open space
(Comprehensive Plan, Activity Center Goal, Policy A, Community Activity Centers).

The Comprehensive Plan is furthered in that the most intense activity centers uses are
proposed to be located away from any nearby low-density residential development and is

buffered from those residential uses by a transition area of less intensive development (Policy
I.B.7.£).

The submitted commercial development plan for the subject site along with the existing and
proposed mix of development within the immediate vicinity is consistent with the Enhanced
Transit designation of the adjacent arterial corridors (Comprehensive Plan, Transportation and
Transit Goals and Policies).

8. Transportation:

a.

A Traffic Impact Study (TIS) was completed by the applicant in October of 2004 and has
been reviewed by the Planning Department (Transportation Development) and the
Department of Municipal Development (DMD). The study was conducted in accordance
with the scoping letter and procedures cited in the City’s Development Process Manual.

In addition, in March of 2005, a Supplemental Traffic Analysis was provided by the
applicant to support the access approved at the intersection of Street B and Montano Road.

Coors Boulevard is a limited access, principal arterial with bicycle lanes as designated on the
Long Range Roadway System and Long Range Bikeways System.

The City Engineer may require up to six (6) additional feet of right-of-way on Coors
Boulevard to accommodate the designated bicycle lane.

The ultimate cross-section for Coors Boulevard adjacent to the proposed site includes 4
northbound travel lanes consistent with the Coors Corridor Plan (see figure 6).



4 C

OFFICIAL NOTICE OF DECISION
JUNE 16, 2005

PROJECT #1003859

PAGE 4 OF 12

Consistent with the Coors Corridor Plan intersection access policy (see policy 5), access
approximately midway between Montano Road and Dellyne Avenue at Street "B" is right-in,
right-out only.

Exceptions to the access policy to allow for the proposed left-in access from southbound
Coors Boulevard to Street "B" will require the approval of the Metropolitan Transportation
Board (MTB) of the Mid-Region Council of Governments. The City Of Albuquerque has
indicated that it will support this request to the Council of Governments based upon the TIS
and demonstration that the addition of this left-in access will have beneficial impacts to the
Coors/Dellyne/Learning Road intersection.

Montano Road is a limited access, minor arterial with a proposed grade separation at
Winterhaven Road as designated on the Long Range Roadway System and on the Coors
Cormidor Plan. However, no grade separated intersection has been planned, designed or
programmed as of this date.

In the future, if a grade separation is constructed, north-south traffic at Winterhaven will
pass under Montano, but no connection will be allowed between Montano and Winterhaven
Road. However, in the interim, the City Engineer and the Director of the Department of
Municipal Development have allowed for a right-in, right-out and left in at the intersection
of Street B and Montano Road.

Learning Road will serve as a partial public and partial private road. The areas designated
as public or private are identified on the site development plan and the subdivision plat. The
portion of Learning Road east of the existing City right-of-way is designated to remain a
private road, which will provide access to Bosque School and the City Lift Station Access
Road only.

In order to minimize adverse impacts to the Leamning Road/La Luz Connector Road
intersection and the Coors/Learning Road intersection, Bosque School has agreed to open
access from the school to Street B during the morning and afternoon peaks and during
special events.

The proposed request meets the Transportation and Transit provision of the

Albuguerque/Bernalillo County Comprehensive Plan with a goal to “provide a balanced
circulation system through efficient placement of employment and services, and encouragement of
bicycling, walking, and use of transit/ paratransit as alternatives to automobile travel, while
providing sufficient roadway capacity to meet mobility and access needs.” The submittal furthers
the Polices of the Transportation and Transit provision as follows:

a.

The subject site has been reviewed for street design, transit service and development form
consistent with Transportation Corridors and Activity Center polices established in the
Comprehensive Plan.
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10.

11.

12.

b.  The site is adjacent to Coors Blvd and Montano Road, both designated as Enhanced Transit
Corridors as identified in the Comprehensive Plan’s Activity Centers and Transportation
Corridors Map.

The subject site will contain some access control along Coors Blvd and Montano Road.

d.  Enhanced Transit Corridors are to operate at a Level of Service (LOS) of “D” or better. The
City may allow for lower LOS at an intersection by substituting transit improvements which
facilitate transit vehicles bypassing congestion at the intersection for auto improvements; or
may be allowed to substitute transit improvements, employee travel demand strategies, and
mixed use developments which lower overall trip generation in place of auto based
improvements in order to mitigate traffic impacts of a development. The Design Guidelines
for the subject site includes a Transportation Demand Management (TDM) plan that will
encourage altemative modes of transportation in place of auto based improvements in order
to mitigate traffic impacts of this development.

e.  All intersections near the subject site have transit emergency vehicle signal preemption, the
capability of a selected lane for transit and will contain right tum lanes along Coors Blvd.

f.  The subject site will contain pedestrian circulation that will maximize pedestrian connections
to transit stops and between developments.

g.  The subject site will contain public sidewalks adjacent to the site between 6-8 feet in width.
h.  Dedicated Bicycle lanes are provided along Coors Blvd and Montano Road.

i.  The submittal includes a network of internal bike lanes that will provide connections from
the site to adjacent facilities on Coors and Montano.

The subject site is within the Taylor Ranch Community as identified in the West Side Strategic
Plan and is within the community’s Community Activity Center. The proposed development will
include retail, office and multi-family residential uses that are appropriate for the Taylor Ranch
Community Center (Policy 3.16, WSSP) and will respect the existing neighborhood values as
required in Policy 5d, Established Urban, Comprehensive Plan. In addition, the site is an
appropriate location for continued growth due to its contiguous location to the rest of the City and
efficient location for receiving City services. (Policy 3.12, WSSP)

A remaining intact portion of the “Montano Pueblo” lies within the northern boundary of this site.
Two smaller archeological sites are also identified with the site. The affected sites will need to
comply with all the goals and policies under Issue 2, Policy 6, Archeological Sites, of the Coors
Corridor Plan, which states, “development within an identified archeological site shall obtain
clearance and guidance from the State Historic Preservation Office before actual development
begins.”

The applicant has obtained clearance from the State Historic Preservation Office with the
preferred method of mitigation to contain the burial sites in place and fill the sites with sterile soil
to create a sloped surface. The approved mitigation plan also included a commitment to redesign
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13.

14.

15.

16.

17.

18.

19.

the parking area and leave a portion of the Montano Pueblo site undeveloped, provide for a
“protective covenant”, and provide materials for public interpretation such as information signs.

If transportation mitigation is required along Montano Road, adjacent to the subject site, and itis
determined there may be encroachment in the archeological site, then further review and approval
from the State Historic Preservation Officer may be required.

The subject site contains an area of habitat for the Tawny Bellied Rat, a State listed species of
concern. An agreement was reached between the applicant, the City Of Albuquerque Open Space
Division and the abutting Bosque School to relocate the Tawny Bellied Rat to suitable sites.

During the review of this application in December of 2004 a preliminary Air Quality Impact
Analysis(AQIA) was not required. However, policy has changed within the Planning Department
that now requires a preliminary AQIA. The applicant has submitted a preliminary AQIA and has
been reviewed and approved by the Environmental Health Department in accordance with Section
14-16-3-14 of the Comprehensive City Zoning Code.

The submitted site plan meets the applicable general policies, site planning and architecture
policies, view preservation policies, and signage policies contained in the Coors Corridor Plan.

The site plan contains the information required by the Comprehensive City Zoning Code for a site
development plan for building permit. The submittal presents the exact structure locations
(including signs), structure elevations and dimensions, parking facilities, any energy conservation
features of the plan (e.g. appropriate landscaping, building heights and siting for solar access,
provision for non-auto transportation, or energy conservational building construction), and the

proposed schedule for development.

There have been two facilitated meetings between the applicant and the affected neighborhood
associations and two non-facilitated meeting to discuss the issues related to the subject request.
As an agreement during these meetings, the applicant will not atlow for any drive-through
restaurants or gas stations on the subject site.

Based on the review of the traffic studies and related testimony the EPC recognizes that significant
long-range traffic solutions in the Coors and Montano area require a major redesign and
reconstruction of the Coors/Montano intersection. Consequently, the EPC urges that the City
Council place the redesign/reconstruction of the Coors/Montano intersection on the TCIP or CIP

as quickly as possible.

CONDITIONS:

1.

The EPC delegates final sign-off authority of this site development plan to the Development
Review Board (DRB). The DRB is responsible for ensuring that all EPC Conditions have been
satisfied and that other applicable City requirements have been met including elements of the
Coors Corridor Plan. A letter shall accompany the submittal, specifying all modifications that
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have been made to the site plan since the EPC hearing, including how the site plan has been
modified to meet each of the EPC conditions. Unauthorized changes to this site plan, including
before or after DRB final sign-off, may result in forfeiture of approvals.

The Site Development Plan for Building Permit shall be amended to include a note that states:
Fast Food Restaurants with drive-up windows and gas stations shall not be permitted.

The submittal shall contain Floor Area Ratio (F.A.R.) calculations on the submittal. The subject
request shall not exceed an F.A.R. of 0.35.

No building e]eme;lts are allowed to projecting within the 35° setback area along Coors Blvd as
per the Coors Corridor Plan.

The applicant shall ensure that final approval has been granted from the State Historic
Preservation Officer for the remedial proposal of the three archeological sites on the subject site.

Parking:
a. The submittal shall demonstrate the type of CMU to be used and/or the finished product
that is used on the proposed 12 high loading area screen walls and shall ensure that al]
walls on the subject site meet the requirements of the Design Standards and Section 14-16-
3-19 of the Comprehensive City Zoning Code. '

b. The proposed wall adjacent to Coors Blvd shall contain “Stucco Color 2” instead of
“Stucco Color 1.”

¢. A notation shall be included on the submittal specifying that, “If restaurants with alcoholic
beverages are sold for on premise consumption, the applicant shall demonstrate that
parking will meet the standards as provided in the Comprehensive City Zoning Code for
the number of spaces required for all of the proposed/existing uses.” Or create a shared
parking agreement as provided for in the Comp Plan.

d. All pertinent information regarding handicap spaces shall be clearly identified on the
submittal, including their exact locations, the exact size of each space, the location of
upright handicap signs and the location of the handicap accessibility from the off-street
parking spaces to the buildings.

e. The submittal shall contain a notation specifying that all parking barriers will be two-feet
away from any public sidewalk, abutting lot, pedestrian walkway, landscaped area or any
wall or fence.

f. A3’ high wall or dense landscape screen shall be installed along the parking areas west of
Buildings 6B2.9 - 6B2.12 and west of the internal driveway to allow for a definitive
pedestrian walkway.

g The submittal shall contain a notation that references if shopping carts will be stored
within the off-street parking areas. If the applicant is providing storage units for shopping
carts within the off-street parking areas, the calculation for off-street parking spaces shall
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h. be modified to reflect the existence of these storage units. In addition, the submittal shall
be noted to identify the exact location of the shopping cart storage units.

i, Two additional bicycle racks, containing five spaces each in the vicinity of Building
6B2.14 and Building 6B2.13 shall be added to the submittal. The design and color of all
the proposed bicycle racks shall be demonstrated on the plan and shall be consistent with
the color of the proposed buildings.

j.  All pedestrian crosswalks are required to be a minimum of six feet in width. The submittal
shall demonstrate the exact width for each pedestrian crosswalk or provide an illustration
of a typical pedestrian crosswalk.

k. The width of all pedestrian walks adjacent to buildings shall be specified on the submittal.
All pedestrian walkways shall meet the width requirements specified in Section 14-16-3-1
and Section 14-16-3-18 of the Comprehensive City Zoning Code.

1. The pedestrian walks adjacent to Buildings 6B2.4 & 6B2.7 shall meet the 8 foot width
requirements specified in Section 14-16-3-1 and Section 14-16-3-18 of the Comprehensive
City Zoning Code.

m. Businesses within the subject site shall comply with the Transportation Demand
Management Plan specified in the site development plan for subdivision. In addition, the
applicant shall meet with a representative from the Transit Department to determine the
needs of the applicant and to determine if changes can be made to adjacent routes and
schedules to reflect those needs.

7. The submittal shall demonstrate the location of light bollards or building mounted light fixtures as
iliustrated in the Site Development Plan for Subdivision. A notation shall be added on the
submittal indicating that all light fixtures will meet Section, 14-16-3-9, Area Lighting Regulations
of the Comprehensive City Zoning Code.

8. Landscaping:

a. The Site Development Plan for Subdivision for the subject site requires sites to “identify
and preserve Cottonwood trees, where feasible.” The submittal shall demonstrate the
location of any Cottonwood trees for the subject tract(s) and the feasibility of preserving
such trees.

b. The submittal does not comply with the “Parking Area Setbacks” noted within the
“Setback” section of the Design Regulations of the Site Development Plan for Subdivision,
which indicates, “To allow for an appropriately sized landscaped buffer adjacent to
roadways, parking areas shall be setback as follows: 15°.” This buffer pertains to all
roadways surrounding the subject site. The submittal shall contain a 15’ wide landscape
buffer in all parking areas adjacent to a roadway way.



¢ C

OFFICIAL NOTICE OF DECISION
JUNE 16, 2005

PROJECT #1003859

PAGE9OF 12

9.

Architectural/Signs:
a. All of the buildings must comply with Issue 4, Visual Impression and Urban Design

Overlay Zone of the Coors Corridor Plan that specifies, “In no event will the building
height be permitted to penetrate above the view of the ridge line of the Sandia Mountains
as seen from four feet above the east edge of the roadway. Also, in no event will more
than one-third of the total building height outside of the setback area for multi-story
buildings be permitted to penetrate through the view plane.” The applicant shall ensure that
all single story or multi-story buildings and towers comply with this requirement.

- The submittal shall contain detailed drawing of the stairs proposed between the subject site

and Coors Blvd and demonstrate the materials and color to be used for the rails and steps.
The material should be consistent with the special paving that is proposed throughout the
site.

. The elevation drawings shown on page A002 and A003 are for buildings that are no longer

part of this application. Sheet AQ02 shall be removed from the submittal.

. The following building facades shall contain architectural features no less than 50% of the

entire length of the facade:

Building 6B2.4 Fagade: West
Building 6B2.4 Fagade: South
Building 6B2.5& 6  Facade: West
Building 6B2.9 Fagade: East
Building 6B2.8 Fagade: South

In addition, these facades shall not contain a blank fagade greater than 30 feet in length.

. The submittal shall specify the approximate location of the mechanical equipment for each

building and shall specify the method used for screening, Screening shall be in compliance
with Section 14-16-3-18 (C)(5) of the General Building & Site Design Standards for Non-
Residential Uses.

The submittal shall contain a note specifying the exact number and location of outdoor
seating that demonstrates compliance of Section 14-16-3-19 of the Comprehensive City
Zoning Code. The design of the outdoor seating shall be demonstrated on the submittal and
shall be complimentary of the design and material of the proposed buildings. The use of
plastic furniture shall be avoided.

. The notation utilized for the proposed freestanding sign regarding stone veneer wainscot

shall be corrected to remain consistent with the illustration of the entire sign, which
demonstrates an entire coverage of stone veneer.
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h. The illustration of the 27" high freestanding signs on the submitta! shall be substituted by
nine-foot high freestanding signs. The design and construction of the nine-foot high
freestanding sign shall be similar to the design provided for the 6° 3" high freestanding
sign. The site development plan for subdivision shall be amended to reflect to remove the
Jast two bullets under “Signage” and the illustration of the 27" high freestanding sign.

10.  The applicant must comply with the following conditions of approval as specified by the City
Engineer, the Department of Municipal Development, The Public Works Department and the NM
Department of Transportation:

a.  All the requirements of previous actions taken by the EPC and/or the DRB must be
completed and /or provided for.

b. The Developer is responsible for permanent improvements to the transportation facilities
adjacent to the proposed site development plan for building permit. Those improvements
will include any additional right-of-way requirements, paving, curb and gutter, sidewalk and
ADA accessible ramps that have not already been provided for. All public infrastructure
constructed within public right-of-way or public easements shall be to City Standards. Those
Standards will include but are not limited to sidewalks (std. dwg. 2430), driveways (std.
dwg. 2425), private entrances (std. dwg. 2426) and wheel chair ramps (std. dwg. 2441).

c. Completion of the required TIS mitigation measures (when determined), per Transportation
Development Staff. Transportation mitigation measures may be accomplished through a
combination of Transportation Impact Fees, the Impact Fees Regulations and the TIS
recommendations.

d.  Street B shali intersect with Coors Blvd. at no less than an 80 degree skew. Every effort
should be made to provide a connection at 90 degrees.

e. Dedicated right turn deceleration lanes will be required at site drives per DPM and/or TIS
requirements. Left turn lanes required at site drives where permitted and as approved.

f  Existing Learning Rd. will need to intersect with New Street /Winterhaven Rd. at no less
than an 80 degree skew. Every effort should be made to provide a connection at 90 degrees.

g. Roundabouts will need to meet design requirements of Publications FHWA-RD-00-067 and
AASHTO.

h. Medians within 100’ calming area (Street A) will need to be designed to accommodate left
turning vehicles. Will also need to meet AASHTO and DPM criteria (site distance). Provide
detail for this area.

i.  Provide detail and location of bump outs.
j.  Provide cross sections for Streets A, B and New Street/Winterhaven Rd.

k. 10’ radius curb returns may not be allowed in high volume traffic areas or in truck
circulation areas (includes emergency vehicles and solid waste).

1.  Site plan shall comply and be designed per DPM Standards.
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11.

12.

13.

14,

15.

m. Platting must be a concurrent DRB action.

n.  Dedication of an additional 6 feet of right-of-way along Coors Boulevard, as required by the
City Engineer, to provide for on-street bicycle lanes as designated on the Long Range
Bikeways System.

0.  Construction of the northbound bicycle lane along Coors Boulevard, adjacent to the subject
property, as designated on the Long Range Bikeways Systemn.

p-  Dedication of additional rights-of-way, as necessary, and construction of the fourth
northbound travel lane on Coors Boulevard adjacent to the subject property consistent with
the Coors Corridor Plan (see figure 6).

q.  Approval of the proposed left-in access from southbound Coors Boulevard to Street "B" by
the Metropolitan Transportation Board (MTB) of the Mid-Region Council of Govemments.

r.  Access at Montano and Winterhaven will be restricted to right turn in/right turn out and left
in as approved by the Director of Municipal Development. Must be accompanied by a
written agreement between the applicant and the City Of Albuquerque.

s.  Anotation shall be added on the submittal that reads, “When the future grade separation is
constructed access will no longer be allowed to Montano Road from Winterhaven consistent
with the Long Range Roadway System.”

t.  Access coordination is required with NMDOT.

Prior to making application for DRB review, the applicant shall meet with Planning Staff to
review the conditions of approval.

The applicant shall notice two officers of each affected neighborhood associations by certified
mail approximately two weeks prior to the submittal of this application to the DRB.

The concrete rear outfall proposed on the submittal shall be designed and constructed in
conjunction with the Open Space Division.

Enlarge the windows in the tower with the width being the same as between the bottom bases of
the tower elements and heights being adjusted accordingly.

The site plan shall be modified to accommodate 6 motorcycle parking spaces and shall not reduce
any off street parking spaces from the submittal.

IF YOU WISH TO APPEAL/PROTEST THIS DECISION, YOU MUST DO SO BY JULY 1, 2005 IN THE
MANNER DESCRIBED BELOW. A NON-REFUNDABLE FILING FEE WILL BE CALCULATED AT THE
LAND DEVELOPMENT COORDINATION COUNTER AND IS REQUIRED AT THE TIME THE APPEAL IS
FILED. IT IS NOT POSSIBLE TO APPEAL EPC RECOMMENDATIONS TO CITY COUNCIL; RATHER, A
FORMAL PROTEST OF THE EPC's RECOMMENDATION CAN BE FILED WITHIN THE 15 DAY PERIOD

FOLLOWING THE EPC's DECISION.

419 o041 ab
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Appeal to the City Council: Persons aggrieved with any determination of the Environmental
Planning Commission acting under this ordinance and who have legal standing as defined in
Section 14-16-4-4.B.2 of the City of Albuquerque Comprehensive Zoning Code may file an
appeal to the City Council by submitting written application on the Planning Department form to
the Planning Department within 15 days of the Planning Commission's decision. The date the
determination in question is issued is not included in the 15-day period for filing an appeal, and if
the fifteenth day falls on a Saturday, Sunday or holiday as listed in the Merit System Ordinance,
the next working day is considered as the deadline for filing the appeal. The City Council may
decline to hear the appeal if it finds that all City plans, policies and ordinances have been properly
followed. If they decide that all City plans, policies and ordinances have not been properly
followed, they shall hear the appeal. Such appeal, if heard, shall be heard within 45 days of its
filing.

YOU WILL RECEIVE NOTIFICATION IF ANY PERSON FILES AN APPEAL. IF THERE IS NO
APPEAL, YOU CAN RECEIVE BUILDING PERMITS AT ANY TIME AFTER THE APPEAL
DEADLINE QUOTED ABOVE, PROVIDED ALL CONDITIONS IMPOSED AT THE TIME OF
APPROVAL HAVE BEEN MET. SUCCESSFUL APPLICANTS ARE REMINDED THAT OTHER
REGULATIONS OF THE CITY MUST BE COMPLIED WITH, EVEN AFTER APPROVAL OF THE
REFERENCED APPLICATION(S).

Successful applicants should be aware of the termination provisions for Site Development Plans specified
in Section 14-16-3-11 of the Comprehensive Zoning Code. Generally plan approval is terminated 7 years
after approval by the EPC

Sincerely,
T ol TS
Mchard Dineen
Planning Director

RD/JG/ac

cc: Consensus Planning, Inc., 924 Park Ave. SW, Albug. NM 87102
Rae Perls, La Luz Landowners Assoc., 15 Tennis Crt. NW, Albug. NM 87120
Bruce Masson, La Luz Landowners Assoc., 13 Arco NW, Albuq. NM 87120
Don MacComack, Taylor Ranch NA, 5300 Hattiesburg NW, Albuq. NM 87120
Ceil vanBerkel, Taylor Ranch Na, 5716 Morgan Ln. NW, Albug. NM 87120
Bil} Jack Rodgers, 8308 Cedar Creek Dr. NW, Albug. NM 87120
Lynn Perls, 500 4™ St. NW, Ste 205, Albug. NM 87102
Frank Hale, 5 Tennis Court NW, Albuq. NM 87120
Lois Sloan, 21 Tennis Court NW, Albug. NM 87120
Rene Horvath, 5515 Palomino Dr. NW, Albug. NM 87120
Susan Shotland-Rodriguez, 7224 Carson Trail NW, Albug. NM 87120



TIMOTHY V. FLYNN-O'BRIEN

Attorney at Law
817 Gold Avenue SW
Albuquerque, New Mexico 87102-3014
Phone: 505-242-4088 / Fax: 866-428-7568

June 5, 2013

Mr. Jack Cloud, DRB Chairman
City of Albuquerque

Planning Department

600 2nd Street NW

Albuquerque, New Mexico 87102

RE: Project No. 1003859
04EPC-01844
DRB Signoff on 20035 plan

Dear Mr. Cloud:

[ am sending this on behalf of Taylor Ranch Neighborhood Association. I understand
that Silver Leaf or an agent is circulating to DRB what purports to the above referenced site plan
for building permit approved on June 16, 2005. See Official Notification of Decision dated June
17, 2005 (copy attached). This site plan has not, I understand, had a major amendment. In fact
it is my understanding that the deveioper abandoned the plan. In any case, for the reasons set
forth herein, I believe the plan has terminated and cannot now be signed-off by DRB.

If less than one-half of the approved square footage has been built, the Zoning Code
provides that a site plan terminates “seven years after adoption or major amendment of the
plan...” ZC 14-16-3-11(C). There has been no development pursuant to this site plan so the plan
terminated seven years after approval, or on June 16, 2012, and cannot now receive sign-off.

No signatures should be affixed to the plan at this time as there is, because of automatic
termination, no current EPC approved plan. Any DRB signoff at this point (or signoff by other
agencies) would be void and in violation of the Zoning Code.

I have heard rumors that some are claiming or asserting that the seven year termination
does not begin to run until there is final DRB signoff. Section 14-16-3-11(C) states that plans
terminate *'seven years after adoption” of the plan. DRB does not adopt SU-1 site plans for
building permits—that authority resides with the EPC so the words “after adoption” refer to EPC
approval. Note also that the zoning code provides that a major amendment is an amendment
adopted by the EPC indicating that the date referred to in §14-16-3-11(C) is the date of EPC
adoption or amendment. Under the plain language of the ordinance the site plan terminated
scven years after EPC approval. The assertion that the seven years does not start to run until
DRB signs off is also inconsistent with the purpose of the ordinance. The purpose of §14-16-3-
11(C} is to terminate site plans so that development is subject to current plans. To allow a



developer to obtain a “back pocket” extension by not submitting to DRB is contrary to the intent
of the ordinance.

I also note that the EPC Notification of Decision from 2005 contains Conditions.
Condition #12 states:

The applicant shall notice two officers of each affected neighborhood associations [sic)
by certified mail approximately two weeks prior to the submittal of this application to the
DRB.

TRNA and La Luz Associations only heard about the rumored circulation of the old plan
from staff on May 29, 2013 at a meeting on another subject.' They have not received certified
mail notice. I assume that DRB will not take action because the plan has terminated but, in any
case, will ensure full compliance with Condition #12 before proceeding.

I reviewed all DRB agendas for 2013 and 04 EPC 01844 (Project 1003859) did not
appear. | assume, therefore, there has been no DRB action.

1 would appreciate an update on this matter so that we know if 04 EPC (01844 has been
presented to DRB, if the City has taken a position on the site plan’s termination etc. In addition,
please notify TRNA, La Luz and me of any proposed action concerning this plan.

Thank you for your attention. If you have any questions, please let me know.

Very truly yours,

_—

Timothy V. Flynn-O’Brien
TVFOB/mig
Enclosure as stated
cc: Rene' Horvath
Rae Pearls
Kevin Curran
Blake Whitcomb

1 At the time we reccived informal notice we were told that all the signatures except Mr. Cloud’s had been obtained.
The copy of the site plan we obtained from planning on May 31, 2013, however, has only one DRB signature. That
sign-off is from Solid Waste and is dated January 17, 2006. If there is another copy of the plan with additional
signatures please provide a copy so that we can make a decision as to whether an appeal is necessary. Since the
copy provided to us has no signatures after 2006 I am assuming that is the status quo.



TIMOTHY V. FLYNN-O'BRIEN

Attorney at Law
817 Gold Avenue SW
Albuquerque, New Mexico 87102-3014
Phone: 505-242-4088 / Fax: 866-428-7568

June 25, 2013

Ms. Suzanne Lubar, Planning Director
City of Albuquerque Planning Department
Plaza del Sol

600 Second Street NW

Albuquerque, New Mexico 87102

RE: Project No. 1003859
04EPC-01844

Dear Ms. Lubar:

It is my understanding that you are considering issuing a determination as to when the
seven (7) year time period for expiration of site plans begins to run under ZC §14-16-3-11. This
issue arises because Silver Leaf is requesting final sign off on a 2005 site development plan for
building permit despite the fact that the plan approval terminated because there has been no
development for over seven (7) years. I expressed my opposition to sign off at this time in a
letter to Mr. Jack Cloud dated June 5, 2013 (copy attached). It has now been suggested by some
that the time for plan termination should not start until final DRB sign off instead of the date the
plan was adopted by EPC. This “interpretation” is wrong under the plain language of the
ordinance, is inconsistent with City Council policy and inconsistent with Planning's written
notices in this and other cases.

The property in this case is zoned SU-1. Before issuing any determination, please
consider:

1. The property is zoned SU-1.

The site development plan for building permit was approved by the EPC on June 16,
2005 (Notice of Decision dated June 17, 2005). On January 25, 2006 the Development Review
Board gave final approval to the site plan for building permit. Both approval dates are more than
seven (7) years ago. There had been no final sign off as of June 5, 2013, the date of my letter to
Mr. Cloud so the developer failed to do anything for over seven (7) years.

2. The Planning Director is required to provide information concerning plan termination
at the time an initial plan is approved. §14-16-3-11(C)(1)(a). That information was provided for
the 2005 site plan in the June 17, 2005 Notice of Decision. See Notice of Decision (*Successfil



Ms. Suzanne Lubar, Planning Director
June 25, 2013
Page 2 of 3

applicants should be aware of the termination provisions for Site Development Plans specified in
Section 14-16-3-11 of the Comprehensive Zoning Code. Generally plan approval is terminated
seven (7) years “after approval by the EPC.") (Emphasis added) (copy attached). Thus it is clear
that the Planning Department has historically interpreted the date of the EPC Decision as the
start date for the seven (7) year plan termination. [Also attached hereto is another Notice of
Decision for another case (2009) with the same statement that plan approval is terminated seven
(7) years after approval by the EPC.]

3. The interpretation that the seven (7) years does not start until the final DRB sign off is
inconsistent with the purpose of §14-16-3-11 which is to allow the City, after seven (7) years, to
evaluate an undeveloped site plan under current adopted plans and current conditions, including
current traffic conditions. See §14-16-3-11(C)(1)(c). It is my understanding that, for example,
the 2005 site plan does not meet the View Preservation requirements of the Coors Corridor Plan
as measured today under the current Coors configuration. This is precisely why the City
Council adopted plan termination, that is, so that current plans and policies could be applied to
development. The site plan can be resubmitted but then would be subject to a public hearing,

4. Silver Leaf submitted a new proposed site plan for this same site which constituted
waiver, abandonment and withdrawal of the 2005 unsigned off plan.

5. Silver Leaf failed to obtain final sign off within six (6) months of DRB appro'val on
January 25, 2006. The failure to obtain approval within a reasonable time constitutes waiver.
See §14-1641(C)(11). Since the permitted uses are recorded on the zone map (§14-16-2-
22(AX2)), §14-16-4-1(C)(11) applies.

6. Section 14-16-3-11 refers to the date of adoption. The EPC adopts site plans, not the
Cily official who last signs the plan. In this case both the public hearings and decision by the
EPC and DRB were more than seven years ago. There was no effort to obtain sign off for over
seven (7) years and Silver Leaf abandoned the plan. The law implies a reasonable time in which
to perform. Western Commerce Bank v. Gillespie, 108 NM 535, 775 P.2d 737, 739 (NM 1989).

The policy implications of latching onto a date over which the City has no control and
which is inconsistent with City Council intent cannot be understated. If you chose the sign off
date instead of the date of adoption by the EPC, some site plans for subdivision and building
permit dating back to 1976 (which were long ago considered terminated) will be resurrected even
through inconsistent with cusrent area and sector plans.



Ms, Suzanne Lubar, Planning Director
June 25, 2013
Page 3 of 3

Please include this letter and attachments in the record of both in any decision on the site
plan and any decision by the Planning Director or code enforcement or other official interpreting
this. §14-16-3-11.

Very truly yours, :

o

v

Timothy V. Flynn-O'Brien

TVFOB/mlig
Enclosures as stated
ce: Blake Whitcomb

Kevin Curran

Carmen Marrone

Jenica Jacobi

Brennan Williams

Jim Strozier



Attachments:
/1. My letter to Jack Cloud of June 5, 2013.

/2. EPC Notice of Decision Project 1003859 (04EPC01544 Site Review Plan-Building
Permit) June 17, 2005 (“Generally Planning approval is terminated 7 years after plan approved
by EPC.")

+3. DRB Minutes (Project #1003859 06DRB-00074 Site Development Plan Building
Permit) January 25, 2006

4. EPC Notice of Decision Project 1000264 February 2, 2009 with language “Generally
plan approval is terminated 7 years after approval by the EPC."

5. 2012 Staff Report Project 1003859 referring to the then proposed site development
plan as replacing the 2005 EPC approved site development plan.

/ 6. May 20, 2005 EPC Decision on Subdivision. This is attached (1) because it was
supgested that permanent improvements to transportation facilities may have been required by
the site plan for building permit not the subdivision plan. This indicates that the improvements
were required by the site plan for subdivision. See condition No. 5. (2) Note also that the notice
refers to plan termination 7 years after approval by the EPC.



DEVELOPMENT REVIEW BOARD MINUTES
JANUARY 25, 2006

The following are comments/recommendations and decisions made on requests
scheduled for the January 25, 2006, Development Review Board meeting.

Item 1 was deferred at the agent's request to February 22, 2006.

Item 2 was deferred at the agent’s request to February 1, 2006.

Item 12 was deferred at the agent's request to February 8, 2006.
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CASES WHICH REQUIRE PUBLIC NOTIFICATION INCLUDING MAJOR

SUBDIVISIONS, VACATIONS, SIA EXTENSIONS AND SITE DEVELOPMENT PLANS

WA SRR AR I e o e o A ey s wl g e et vk e T e oo A e e o e AT o v o B e A ol o A o e e A e S A A e o
Project # 1000656

05DRB-01529 Major-Preliminary Plat Approval

05DRB-91530 Minor-Sidewatk Waiver

05DRB-01531 Minor-Temp Defer SDWK

MARK GOQDWIN & ASSOCIATES agent(s) for ICDC LLC request(s) the
above action(s) for all or a portion of Tract(s) C, LEE'S'BOSQUE
SUBDIVISION (ts,be known as BOSQUECITO SUBDIVISION) zoned RD,
located on BOSQUE MEADOWS BLVD NW, between LA ORILLA NW and
PASEO DEL NORTE eqntaining approximately 7 acre(s).[Daferred from
10/26/05 & 11/9/05 & 11/23/05 & 11/30/08 & 1/4/06 & 1/25/06] (D-12)

Neither the applicant nor the agent weyefresent.
The following action was taken:
The above request was defesred at the agent's raguest to February 22, 2006.

2, Project # 100428
05DRB-01061 MajopPreliminary Plat Approval

GARCIA/KRAEMER & ASSOCIATES agent(s) for PAT MiLLIGAN
requesi(s) the above action(s) for all or a portion of Lots(s) A, B-1, C-1, D-
1, EA, F-1, H-1, J-1, K-1, ALAMOSA ADDITION, zoned R-T regidential
zorfe, located on TRUJILLO RD SW, between 62™ ST SW and BATAAN
AR SW containing approximately 2 acre(s).[Deferred from 7/20/05 &
7/27/05 & 1/11/06 & 1/18/06 & 1/25/06] (K-11)



SURVEYS SOUTHWEST LTD agent(s) for PEGGY DASKALOS request(s)
the above action(s) for all or a portion of Lot(s) 1-5, 28-32, Block(s).21,
ract(s) A, NORTH ALBUQUERQUE ACRES - UNIT A, zoned-8U-2 /
ad Use, located on PASEO DEL NORTE NE, between WYOMING
BLVDWE and PALOMAS AVE NE containing approximeitely 6 acre(s).
[REF: Z-98-141,AX-98-16] [Was Indef Deferred 7/31/02. [Indef deferred on
1/25/06] (D-19

Infrastructure needs to be tied to the plattipg”action in addition to the building
permit. Where is the publibyoadway ease ent on the plat? Applicant needs to
provide a copy of the MTB res olution dranting the access from Paseo. Why is
there a 10-foot asphalt path along ¥yoming? This should be a 6-foot concrete
sidewalk at the property ling” \Where is the public roadway easement
infrastructure? The site plaf requires an acceleration lane. Where is the
infrastructure? Palomas,$hould be a Winimum of 24' wide, Sidewalk width
needs to be listed on the€ infra, list. The thrbat width at Wyoming should be listed
separately. Whergare the medians on Paidbmas? Does the TIS identify any
offsite measures

An approved conceptual grading and drainage plan is xequired for site lan sign
off by theCity Engineer. An approved infrastructyure Isite requried for
prelimainry plat and site plan approval.

rhe above request was indefinitely deferred at the agent's reque

8.  Project# 1003859
06DRB-00074 Minor-SiteDev Plan BidPermit/EPC

CONSENSUS PLANNING agent(s) for SILVERLEAF VENTURES LLC
request(s) the above action(s) for all or a portion of Tract(s) 2 & 3, LANDS
OF NORTH ANDALUCIA, zoned SU-1, 0-1, C-2AND PRD, located on
COORS BLVD NW, between MONTANO RD NW and LEARNING RD NW
containing approximately 15 acre(s). [REF: 04EPC-01844] [Juanita Garcia,
EPC Case Planner] (E-12/ F-12)

The decel lane on Montano is required and SHPO clearance is needed prior to
approval. The ADA ramps need to be within a public sidewalk easement. Many
of the aisle widths do not meet DPM criteria. 1t appears that the roundabouts will
require additional dedication. Has the NMDOT approved the second (north)
Coors access point? Radii need to meet DPM criteria.

See EPC Case Planner comments in the DRB case file.
The site plan for building permit was approved with final sign off delegated to

Transportation Development to address comments and Planning for Juanita
Garcia's initials, SHPO approval and 3 copies of the site plan.



City of Albuguerque Date: February 20, 2009

Planning Departiment
Development Review Division
P.O. Box 1293

OFFICIAL NOTIFICATION OF DECISION

Albuquerque, New Mexico 87103 FILE: Profect # 1000264
07EPC-40097 AMEND SITE DEVELOPMENT PLAN
- BLD PRMT
West Bluff Center. L.L.C.
6211 San Mateo NE, Ste, 130 _
LEGAL DESCRIPTION:

Albuquerque, NM 87109
TIM FLYNN-O'BRIEN, ESQUIRE agents for WEST

BLUFF CENTER LLC requests the above actions for
all or a portion of tracts 10-12, WEST BLUFF zoned
C-2 located on COORS BLVD NW NORTH OF
OURAY containing approximately 6 acres. (H-] 1)
Carol Toffaleti, Staft Planner '

On February 19, 2009 the Environmental Planning Commission voted to APPROVE Project 10001264/
07EPC-40097, a Site Development Plan for Building Permit Amendment for all or a portion of tracts 10-12,
WEST BLUFF zoned C-2, based on the following Findings and subject to the following Conditions:

FINDINGS:

l.  The request is to amend a site development plan for building permit for Tracts 10, 11 and 12, West
BlufY Center, a site of approximately 6 acres located on Coors Blvd, NW north of Ouray Road
zoned C-2 (SC). The applicant proposes to add a 52 R bell-tower to an existing building and mount a
sign on two facades of the tower, with sign faces of 125 sf each and a maximum height of 40 R, An

existing free-standing sign will be removed.

. gher and larger than normally allowed so that they are
visible from the section of Coors Bivd that is elevated above Ouray Rond. The LED ( light emitting
diode) signs would be used to advertize shops and services in the shopping center, including
businesses outside the subject site,
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. The subject site is in the Established Urban area of the Comprehensive Plan. within the boundaries
of the West Side Strategic Plan {Rank 1) and in Segment 2 of the Coors Corridor Sector
Development Plan (Rank 1)),



W?r‘ .
" FACIAL NOTICE OF DECIS.&# &
- FEBRUARY 19, 2009

PROJECT #1000264

PAGE 5 OF 6

PROTEST: IT 1S NOT POSSIBLE TO APPEAL EPC RECOMMENDATIONS TO CITY COUNCIL:
RATHER, A FORMAL PROTEST OF THE EPC's RECOMMENDATION CAN BE FILED WITHIN THE 15
DAY PERIOD FOLLOWING THE EPC's DECISION, WHICH IS BY MARCH 6, 2009.

APPEAL: IF YOU WISH TO APPEAL A FINAL DECISION, YOU MUST DO SO BY MARCH 6, 2009 IN
'THE MANNER DESCRIBED BELOW. A NON-REFUNDABLE FILING FEE WILL BE CALCULATED
AT THE LAND DEVELOPMENT COORDINATION COUNTER AND IS REQUIRED AT THE TIME THE

APPEAL IS FILED.

Appeal to the City Council: Persons aggrieved with any determination of the Environmental Planning
Commission acting under this ordinance and who have legal standing as defined in Section
14-16-4-4.B.2 of the City of Albuquerque Comprehensive Zoning Code may file an appeal to the City
Council by submitting written application on the Planning Depariment form to the Planning Department
within 15 days of the Planning Commission's decision. The date the determination in question is issued
is not included in the 15-day period for filing an appeal, and if the fifteenth day falls on a Saturday,
Sunday or holiday as listed in the Merit System Ordinance, the next working day is considered as the
deadline for filing the appeal. The City Council may decline to hear the appeal if it finds that all City
plans, policies and ordinances have been properly followed. Ifthey decide that all City plans, policies
and ordinances have not been properly followed, they shall hear the appeal. Such appeal, if heard, shall

be heard within 45 days of its filing.
yOU WILL RECEIVE NOTIFICATION IF ANY PERSON FILES AN APPEAL. IF THERE IS NO
APPEAL, YOU CAN RECEIVE BUILDING PERMITS AT ANY TIME AFTER THE APPEAL DEADLINE

QUOTED ABOVE, PROVIDED ALL CONDITIONS IMPOSED AT THE TIME OF APPROVAL HAVE
BEEN MET. SUCCESSFUL APPLICANTS ARE REMINDED THAT OTHER REGULATIONS OF THE

CITY MUST BE COMPLIED WITH, EVEN AFTER APPROVAL OF THE REFERENCED
APPLICATION(S).

Successful applicants should be aware of the termination provisions for Site Development Plans specified in
Section 14-16-3-11 of the Comprehensive Zoning Code. Generally plan approval is terminated 7 years after

approval by the EPC.

Sincerely,

Tl R

Qﬁchard Dineen
Planning Director

RD/CT'ma



Environmental
Planning
Commission

Tierra West LL.C
Silver Leaf Ventures LLC

Site Development Plan for Subdivision
Amendment (gpprox. 24 acres)

Slte Development Plan for Building
Permit (approx. 11.5 acres)

Tracts 1-6, North Andalucia at La Luz
Tracts 1-3,  North Andalucia at La Luz -

SE corner of Coors Blvd. NW and
Montafio Rd.

Approximately 60 acres

SU-1 for C-2, O-1 Uses and PRD (20
dwelling units/acre)

3

Legal Description

Location.

N T

marj:_of Anys:'

{| Retail Facility (LRF). The zoning allows the proposed use.

West. Side Strategic Plan and the Coors Corridor Sector |

standards and the LRF Regulations.

organizations are mostly opposed and concemed about traffic,
environment, school proximity, views, design, crime, safety,
il and number of stores in the area. Staff recommends a 60 day

regulations. ____

___Agency comments used in the p

The proposal is for an extension of the Northi Andalucia at La l :
fi Luz site development plan for subdivision, an amendment to it, |§ 8
and a site development plan for building permi¢ for a Large !

" The subject site is in the Established Urban and Developing § 1| -
ll Urban areas as designated by the: Comprchensive Plan. The{§

Development Plan apply. Overall, the proposal partiallyd § ~
furthers applicable Goals and policies. The proposed LRF is|§ §t |
Il required to comply with the North Andalucia at La Luz design | |

{| deferral to address outstanding issues and comments, and to} |
improve compliance with applicable policies, standards and |

£

P L R B S e O 00 S . A A AL e
City Departments and other interested agencics reviewed this application from 10/29/'11 to 11/9/°11.

paration of this zeport begin on Page 39,

Agenda Number: 2.
Project Number: 1003859 .
Case #is: 11EPC-40067/40068 and
O4EPC-01845 .
January 19,2012

e . e
PR EOt RS T BRI, B

| Staff Recommendation

[ 4§ APPROVAL of 04EPC-01845, to extend the life
5-year extension of a Site Development i E

Plan for Subdivision, Tracts 1-9, North [}
Andaluela at La Luz, 04EPC-01845  j |

{ DEFERRAL of 11EPC-40068, Site Development

of a Site Development for Subdivision, based on
!| the Findings beginning on p. 50.

Plan for Subdivision Amendment, based on the -

% ¥l Findings beginning on p. 51, for 60 days.

i { DEFERRAL of 11EPC-40067, Site Development
3 Y Plan for Building Permit, based on the Findings
ki beginning on p. 54, for 60 days. i

- Staff Planners |
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1. AREA CHARACTERISTICS

Surrounding zoning, plan designations, and land uses:

Zoning Comprehensive Plan Area; Land Use -
Applicable Rank II & 11T Plans
Site SU-1 for C2,0-1 Usesand PRD | i) Established Urban & Developing | Vacant
(20 DU/ac) Urban- '
i{) West Side Strategic Plan
iii) Coors Corridor Sector
. Devefopment Plan :
North | C-2,C-2(5C), SU-1 for C-1 t) Established Urban & Developing Commercial, shopping.
Permissive & Conditional Uses & Urban =~ -  center
Full-Service Liquor within 500 ii) West Side Strategic Plan
feet of 2 Residentia! Zone iit) Coors Corridor Sector:
DevelopnientPlan = ©
South | SU-1 for School & Related i) Estabfistied Urban &.D.eyelo'ping Vacant, school recreation
Facilities, SU-1 for School - Urban. "' L e G ) “+ | facilities, single-family
Recreation & Private Opea Space, | ii) West Side Strategic Plan -+ | residential e
SU-1 for PRD (10DU/ac), SU-1 iii) Coors Corridor Sector « : SHER
PRD Development Plan '
East | SU-1 for Majcr Public Openi i) Developing Urban. School, school facilities,.
Space, SU-1 for Public Utility ii) West Side Strategic Plan © - | ponding arca, open space;
Facility, SU-1 for C-2, O-1 Uses | iii) Coors Corridor Sector,+ - . - Bosque east across the - -
and PRD (20 DU/ac), SU-1 for 7 | ~Development Plam .. 50 Corrales Drain
School & Related Facilities G R T b e :
West | C2R-2RT,SU-IPRD . |i)EstablishedUrban oo © ] ol g
(10 DU/ac): fQ- West Side S'h'atggl_c th : -. | Multi-Family Besidantial
jif) Coors Corridor.Sector . Sj Family Residentidl
DevelopmentPlan. _ © ingle-Family Resi
IE. INTRODUCTION
Proposal

This is a three-part proposal for: 1) a five-year extension of the existing North Andalucia at La Luz site
development plan for subdivision, Tracts 1-9 (Project #1003859, 04EPC-01845); 2) an amendment to
this site development plan for subdivision, an approximately 60 acre site consisting of Tracts 1 - 6, North
Andalucia at La Luz; and 3) a site development plan for building permit for a large retail facility (LRF,
or “big box” retail) on the future Tract 2-A, an approximately 11.5 acre site (the “subject proposal™).

The applicant proposes to extend the existing site development plan for subdivision, which contains
design standards, and amend it as follows: subdivide Tract 1 into four Tracts, subdivide Tract 2 into three
tracts, and create a new Tract 3A to replace the existing Tract 3. The associated, proposed site
development plan for building permit would allow development of a large retail facility (LRF) on the
future Tract 2-A.
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Environmental Planning Commission (EPC) Role

The EPC is the final approval body for the subject proposal, unless the EPC decision is appealed, The
North Andalucia at La Luz Design Standards, contained in that site development plan for subdivision,
state that subsequent site development plans for building permit must be consistent with the design
standards and approved by the EPC. Major amendments are also required to go through the EPC process.

Context

The approximately 60 acre subject site is in the Established Urban Area (the western, approx. half) and
the Developing Urban Area (the eastern, approx. half) of the Comprehensive Plan, The entire subject site
is within the boundaries of the West Side Strategic Plan (WSSP) and the Coors Corridor Sector
Development Plan (CCSDP). A portion of the subject site, mostly north of Mirandela St., is Jocated in a
designated Activity Center, the Montafio/Coors Community Activity Center. The subject site is not
located in a Metropolitan Redevelopment Area (MRA).

The subject site consists of land at the SE comer of Coors Blvd. and Montafio Rd., from Montafio Rd.

~ south to Mirandela St., and west of Mirandela St. Surrounding the subject site are a variety of uses,
including: a shopping center and various commercial uses to the north, single-family residences to the
north across Montaiio Rd. and further south at the La Luz community, multi-family residences across
Caors Blvd. A private school, ponding area and open space are located between Mirandela St. and the
Corrales Drain, which is between these uses and the Bosque (the “forrest”) to the east. The Bosque is
designated Major Public Open Space (MPOS).

Long Range Roadway System
The Long Range Roadway System (LRRS) map, produced by the Mid-Region Council of Governments
(MRCOG), identifies the functional classifications of roadways.

Coors Blvd. is a Principal Arterial with a right-of-way (ROW) of 156 fi. Montaiio Rd. is an Urban Minor
Arterial with a ROW of 106 ft. Mirandela Rd. and Leamning Rd. are local streets,

The Albuquerque Bikeway Map (2011) indicates that Coors Blvd., Montaiio Rd. and Mirandela St. are
designated bicycle lane. Learning Rd. has a designated bicycle lane and a designated multi-use trait.

Transit: Albuquerque Ride Route #790-Rapid Ride Blue Line (westside to UNM), Route #155-Coors
and Route #96-Crosstown commuter, pass the subject site on Coors Blvd. in the north-south direction.
Route #157- Montaifio/Uptown/Kirtland, runs west-east on Montafio Rd,

The Comprehensive Plan designates Coors Blvd, and Montafio Rd. as Enhanced Transit Corridors.

Public Facilities/Community Services

The subject site is close to several public and community facilities. A Fire Station and a Community
Center are approx. 0.7 mile to the northwest. Two parks are near the fire station and a larger park is north
of the community center. The Pueblo Montafio trailhead facility northeast of the site provides access to
the Bosque. The Northwest Area Command, at 4051 Ellison Avenue NW (across from Cibola High
School), provides police coverage.

HI. HISTORY
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Annexation/Zoning

The subject site was part of the Northwest Mesa Phase Il annexation, which occurred in 1985 and
consisted of approximately 1000 acres of Westside land (Z-85-138). Zoning was established as SU-1 for
C-2 Uses, O-1 Uses and PRD (10 DU/acre).

In August 2003, the site was rezoned to SU-1 for C-2 (23.3 acres mex.), O-1 (11.7 acres max.) and PRD
(20 dw/acre max.). The EPC found the increased residential density was appropriate given the proximity
of the site to the Montafio/Coors Activity Center, at the north end of the site (Project #1000965, 03EPC-
01102)

Site Development Plan for Subdivision

The subject site was originally part of a much larger site development plan for subdivision known as
Andalucia at La Luz, approximately 228 acres extending from Montafio Rd. on the north to Namaste Rd.
on the south, and from Coors Blvd. on the west to the Corrales Drain on the east. In February of 2001,
the Environmental Planning Commission (EPC) approved a zone map amendment and a site
development plan for subdivision, for the entire subdivision (Project #1000965, 00EPC-01743).

In January of 2005, the EPC approved a site development plan for subdivision to subdivide Andalucia at
La Luz into two distinct subdivisions separated by Learning Road — Andalucia North and Andalucia
South (Project #1003859, 04EPC-018435). Andalucia North was subdivided into 9 tracts. The La Luz
Landowners Association appealed the EPC decision. On March 15, the Land Use Hearing Officer
recommended that the City Council remand the case to the EPC to make a more complete record and
findings. Another facilitated meeting was also recommended. The City Council voted unanimously 1o
accept the LUHO recommendation. At the remand hearing on May 19, 2005, the EPC approved the
request based on an improved set of findings (see attachment). The design standards approved in 2003
apply to development in Andalucia North and South.

The site development plan for subdivision received final sign-off by the Development Review Board
(DRB) on September 16, 2005. Pursuant to §14-16-3-11(C) of the Zoning Code, if less than one-half of
the site has been developed since approval of the site development plan , the site development plan for
the undeveloped areas shall terminate antomatically unless the property owners request it writing,
through the Planning Director, that the EPC extend the plan’s life an additional five years. The applicant
is requesting a S-year extension of the site development plan for subdivision for EPC approval (Project
#1003859, 04EPC-01845) as part of the overall request.

Site Development Plan for Subdivision Amendments

The North Andalucia at La Luz Site development plan for Subdivision (Project #1003859, 04EPC-
01845) has been amended twice since 2005. The September 2007 amendment was to create a round-
about at the intersection of Learning and Antequera Roads and to reflect the location of the
archaeological sites, as field verified. The June 2008 amendment (Notice of Decision attached) was to
remove Tracts 7, 8 and 9 from this site development plan for subdivision and consolidate the three tracts
into the Bosque School site development plan for subdivision (Project #1000901, 08EPC-40051).

Site Development Plan s for Building Permit at Andalucia North
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In June of 2005, the EPC approved a site development plan for building permit to include 140,000 square
feet of commercial development on Tracts 2 and 3 of the subject site. The La Luz Landowners
Association appealed the EPC decision; however, an agreement was reached with the Association and
they withdrew the appeal prior to City Council action. The site development plan was submitted to the
DRB but never received final sign-off. 'The current request for site development plan for building permit
will replace the 2005 EPC approved site development plan for building permit and will update the Traffic
Impact Study provided in 2007.

On November 17, 2005, the EPC unanimously approved a site development plan for building permit for
multi-family residential development on Tracts 4 and 6, immediately south of the subject site. The La
Luz Landowners Association appealed the EPC decision, however, prior to the scheduled hearing on the
appeal, the Association withdrew the appeal based on an agreement between the applicant and the
Association that resolved the outstanding issues in the case. The site development plan received final
sign-off by the DRB in March of this year and the new property owner is planning to begin construction
of apartments on Tract 6 in the spring 0of 2012.

On November 2011, the EPC approved a zone map amendment from SU-1/0-1 to SU-1/0-1 including
Bank & Drive-up Service and a site development plan for building permit to allow development of a
drive up bank on Tract 5, located at the northeast corner of Coors & Learning Road.

IV. ANALYSIS- ZONING & GOVERNING SITE DEVELOPMENT PLAN FOR SUBDIVISION
ALBUQUERQUE COMPREHENSIVE ZONING CODE
Definitions (§14-16-1-5)
Large Retail Facility (LRF). A single tenant structure with at least 75,000 square feet of net leasable area

for the purpose of retailing. A Shopping Center Site with a Main Structure of 75 ,000 square feet or more
is a Large Retail Facility. Refer to §14-16-3-2 for Large Retail Facility Regulations.

Pedestrian Plaza (Outdoor Courtyard). An outdoor public space that contains seating and shade and is
typically privately owned and maintained.

Retail Suite Liner. A retail suite connected to and extending from the front or side of a Main Structure
for the purpose of screening.

Shopping Center Site: A premises containing five or more acres; zoned P, C-1, C-2, C-3, M-1,M-2, or a
combination thereof: or a Large Retail Facility; but excluding premises used and proposed to be used
only for manufacturing, assembling, treating, repairing, rebuilding, wholesaling, and warehousing.
Shopping Center Sites are subject to the Shopping Center Regulations of the Zoning Code, 14-16-3-2.

Site Development Plan for Subdivision: An accurate plan at & scale of at least 1 inch to 100 feet which
covers at least one lot and specifies the site, proposed use, pedestrian and vehicular ingress and egress,
any internal circulation requirements and, for each lot, maximum building heighi, minimum building
setback, and maximum total dwelling units and/or nonresidential uses’ maximum floor area ratio.
Zoning
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Development Review Division OFFICIAL NOTIFICATION OF DECISION

P.O. Box 1293

Albuquerque, New Mexico 87103 FILE: Project # 1003859
04EPC-01845 EPC Site Development Plan-
Subdivision

Silverleaf Ventures, LLC N

5351 Menaul Blvd NE

Albuquerque, NM 87110 LEGAL DESCRIPTION: for all or a portion of

Tract(s) A & 6B, Lands of Ray Graham HI,
Ovenwest Corp.,, zoned SU-1, O-1, C-2 and
PRD, located on COORS BLVD, NW, between
MONTANO ROAD NW and LEARNING
ROAD NW, containing approximately 70 acre(s).
(E-12) Juanita Garcia, Staff Planner

On May 19, 2005 the Environmental Planning Commission voted to approve Project 1003859/#04EPC-
01 845, a Site Development Plan for Subdivision, based on the following Findings and subject to the
following Conditions:

FINDINGS:

1. This is a request for a site development plan for subdivision for Tracts 6B & A, Lands of Ray
" Graham III, Ovenwest Corp., and COA. The site is located on Coors Bivd, south of Montano,
zoned SU-1 C-2 Use (23.3 Acres Max), O-1 Uses (11.7 acres max) and PRD (20 DU/Acre) and
contains approximately 70 acres.

2. The site was originally part of a larger site development plan (Project 1000965) known as
* Andalucia, but the applicant has requested to be separated from that larger site development plan
to create a new site development plan (Project 1003859). A new name has been provided for the
subject site, which will be identified as “North Andalucia at La Luz.”

3. The applicant is proposing to re-plat the two separate tracts into nine new tracts and no zone map
amendments are proposed with this request. The applicant is proposing design guidelines within
the site development plan for subdivision that will help guide for cousxstency and a quality that is
complementary of the subject site area.

4, The applicant’s submittal demonstrates that future Tracts 6B-1 and 6B-2 will contain C-2 uses;
Tracts 6B-3 and 6B-5 will contain O-1 uses and Tracts 6B-4, 6B-6, 6B-7, 6B-8 and 6B-9 will
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contain PRD uses. Based on the information that has been provided on the submittal, it appears
that the applicant will have 22.51 acres of C-2 uses, 5.05 acres of O-1 uses and 34.98 acres of
PRD uses.

This case was heard by EPC at the January 20, 2005 all day EPC hearing and was approved with
findings and conditions but was appealed by the La Luz Landowners Association and was heard
by the Land Use Hearing Officer (LUHO) who recommended that this application be remanded
back to EPC to allow for a more “a more thorough record and make findings regarding the
proposed streets and traffic flows and patterns.” The recommendation was approved by City
Council; therefore, this case has been remanded back to the EPC.

Since the January 20, 2005 EPC hearing, comments made by the Department of Municipal
Development (DMD) have been separated from the consolidated comments provided by the
Traffic Engineer. While the DMD recommended a deferral, the negotiations regarding traffic
mitigation measures are more appropriately performed prior to Development Review Board
(DRB) sign-off of the Site Development Plan for Subdivision.

The subject site is located in the arca designated Established Urban and Developing Urban by the
Comprehensive Plan. The submittal meets the goals of these areas by creating a quality urban
environment which perpetuates the tradition of identifisble, individual but integrated communities
within the metropolitan area and which offers variety and maximum choice in housing,
transportation, work area and life styles, while creating a visually pleasing built environment. The
submittal furthers the policies of the Comprehensive Plan as follows:

a. The location, intensity and design of this development respects existing neighborhood
values, naturat environmental conditions and carrying capacities, scenic resources, and
resources of other social, cultural or recreational concem (Policy 5d, Comprehensive Plan).
The proposed plan will not have deleterious impacts on surrounding uses, established
neighborhoods, or community amenities.

b. This request proposes to locate employment and service uses to complement residential areas
and to site the development in a way that minimizes adverse effects of noise, lighting
pollution, and traffic on residential environments (Policy 51, Comprehensive Plan).

c.  'This request constitutes new growth that will be accommodated through development in an
area where vacant land is contiguous to existing or programmed facilities and services and
where the integrity of existing neighborhoods can be ensured. (Policy Se, Comprehensive
Plan). This request represents new commercial development and is located in an existing
commercially zoned areas (Policy 5j, Comprehensive Plan).

d. Thesubject site is adjacent to arterial streets and is planned to minimize harmful effects of
traffic, livability and safety of established residential neighborhoods (Policy 5k,
Comprehensive Plan).
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f.

The site plan represents a quality and innovative design which is appropriate to the plan area
(Policy 51, Comprehensive Plan).

This request represents redevelopment and rehabilitation of an older neighborhood in the
Established Area (Policy 50, Comprehensive Plan).

This request is within 2 Community Activity Center as designated by the Centers and Corridors

section of the Albuquerque/Bernalillo County Comprehensive Plan. The submittal furthers the
Polices of the Community Activity Center designation as follows: .

a.

a.

The request helps to shape an urban form in a sustainable development pattern that helps to
promote transit and pedestrian access both to and within the center, and maximizes cost-
effectiveness of City services (Comprehensive Plan, Policy I1. B. 7. a).

This request will assist in the development of a Community Activity Center as defined by
the Comprehensive Plan by providing the primary focus for the entire community sub-area
with a higher concentration and greater variety of commercial and cntertainment uses in
conjunction with community-wide services, employment, and the most intense land uses
within the community sub-arca.

This request will also assist in the development of a Community Activity Center as defined
by the Comprehensive Plan by allowing the location of land uses typical of a low-rise office,
educational facilities, medium density residentieal, senior housing and other similar uses.

This request meets the policies of the Comprehensive Plan by providing moderate floor area
ratios and urban land uses and pedestrian connections between buildings and sidewalks,
buildings separating off-street parking from streets and public plaza and open space
(Comprehensive Plan, Activity Center Goal, Policy A, Community Activity Centers).

The subject site contains high-density residential property. The Comprehensive Plan is
furthered in that the most intense activity centers uses are proposed to be located away from
any nearby low-density residential development and is buffered from those residential uses

by a transition area of less intensive development (Policy Il. B. 7. f.).

Transportation:

A Traffic Impact Study (TIS) was completed by the applicant in October of 2004 and has
been reviewed by the Planning Department (Transportation Development) and the
Department of Municipal Development (DMD). The study was conducted in accordance
with the scoping letter and procedures cited in the City’s Development Process Manual.

In addition, in March of 2005, a Supplemental Traffic Analysis was provided by the
applicant to support the access approved at the intersection of Street B and Montano Road.

Coors Boulevard is a limited access, principal arterial with proposed bicycle lanes as .
designated on the Long Range Roadway System and Long Range Bikeways System.
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10,

11,

d.

The City Engineer may require up to six (6) additional feet of right-of-way on Coors
Boulevard to accommodate the designated bicycle lane.

The ultimate cross-section for Coors Boulevard adjacent to the proposed site includes 4
northbound travel lanes consistent with the Coors Corridor Plan (see figure 6).

Consistent with the Coors Corridor Plan intersection access policy (sce policy 5), access
approximately midway between Montano Road and Dellyne Avenue at Street “B" is right-in,
right-out only.

Exceptions to the access policy to allow for the proposed left-in access from southbound
Coors Boulevard to Street "B" will require the approval of the Metropolitan Transportation
Board (MTB) of the Mid-Region Council of Governments. The City Of Albuquerque has
indicated that it will support this request to the Council of Governments based upon the TIS
and demonstration that the addition of this left-in access will have beneficial impacts to the
Coors/Dellyne/Leaming Road intersection.

Montano Road is a limited access, minor arterial with a proposed grade separation at
Winterhaven Road as designated on the Long Range Roadway System and on the Coors
Corridor Plan. However, no grade separated intersection has been planned, designed or
programmed as of this date. ’

In the future, if a grade separation is constructed, north-south traffic at Winterhaven will be
able to pass under Montano, but no connection will be allowed between Montano and
Winterhaven Road. However, in the interim, the City Engineer and the Director of the
Department of Municipal Development have allowed for a right-in, right-out and left in at
the intersection of Strect B and Montano Road.

Learning Road will serve as both a public and privateroad. The areas designated as public
or private are identified on the site development plan and the subdivision plat. The portion of
Learning Road east of the existing City right-of-way is designated to remain a private road,
which will provide access to Bosque School and the City Lift Station Access Road only.

In order to minimize adverse impacts to the Learning Road/La Luz Connector Road
intersection and the Coors/Leaming Road intersection, Bosque School has agreed to open
access from the school to Street B during the moming and afternoon peaks and during
special events.

The subject site will be subject to and will need to comply with the Impact Fees Ordinance sand
the Impact Fees Regulations that are currently in process of being finalized.

The proposed request meets the Transportation and Transit provision of the
Albuquerque/Bernalillo County Comprehensive Plan with a goal to “provide a balanced
circulation system through efficient placement of employment and services, and encouragement of
bicycling, walking, and use of transit/ paratransit as altemetives to automobile travel, while
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12.

13.

providing sufficient roadway capacity to meet mobility and access needs.” The submittal furthers
the Polices of the Transportation and Transit provision as follows:

8. The subject site has been reviewed for street design, transit service and development form
consistent with Transportation Corridors and Activity Center polices established in the
Comprehensive Plan.

b.  The site is adjacent to Coors Blvd and Montano Road, both designated as Enhanced Transit
Corridors as identified in the Comprehensive Plan’s Activity Centers and Transportation
Corridors Mep.

c.  The subject site will contain some access control along Coors Blvd and Montano Road.

d.  Enhanced Transit Corridors are to operate at a Level of Service (LOS) of “D” or better. The
City may allow for lower LOS at an intersection by substituting transit improvements which
facilitate transit vehicles bypassing congestion at the intersection for auto improvements; or
may be allowed to substitute transit improvements, employee travel demand strategies, and
mixed use developments which lower overall trip generation in place of anto based
improvements in order to mitigate traffic impacts of a development. The Design Guidelines
for the subject site includes a Transportation Demand Management (TDM) plan that will

~encourage alternative modes of transportation in place of auto based improvements in order
to mitigate traffic impacts of this development. :

e.  All intersections near the subject site have transit emergency vehicle signal preemption, the
capability of a selected lane for transit and will contain right turn lanes along Coors Blvd.

f.  The subject site will contain pedestrian circulation that will maximize pedestrian connections
to transit stops and between developments.

g  The subject site will contain public sidewalks adjacent to the site between 6-8 feet in width.
h.  Dedicated Bicycle lanes are dedicated along Coors Blvd and Montano Road.

i.  The submittal includes a network of internal bike lanes that will provide connections from
the site to adjacent facilities on Coors and Montano.

The subject site is within the Taylor Ranch Community es identified in the West Side Strategic
Plan and is within the community’s Community Activity Center. The proposed development will
include retail, office and multi-family residential uses that are appropriate for the Taylor Ranch
Community Center (Policy 3.16, WSSP) and will respect the existing neighborhood values as
required in Policy 5d, Established Urban, Comprehensive Plan. In addition, the site is an
appropriate location for continued growth due to its contiguous location to the rest of the City and
efficient location for receiving City services. (Policy 3.12, WSSP) ‘

A remaining intact portion of the “Montano Pueblo™ lies within the northern boundary of this site,
Two smaller archeological sites are also identified with the site. The affected sites will need to
comply with all the goals and policies under Issue 2, Policy 6, Archeological Sites, of the Coors
Corridor Plan, which states, “development within an identified archeological site shall obtain
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clearance and guidance from the State Historic Preservation Office before actual developmen
begins.”

14.  Theapplicant has obtained clearance from the State Historic Preservation Office w)s
preferred method of mitigation to contain the burial sites in place and fill the sitgs‘with sterile soil
to create a sloped surface. The approved mitigation plan also included a comshitment to redesign
the parking area and leave a portion of the Montano Pueblo site undeveloped, provide for a
“protective covenant”, and provide materials for public interpretation sych as information signs.
A this point, the applicant is not proposing any development in the agéa that contains the
“Montano Pueblo” therefore; this issue can be finalized at a later date.

15.  If transportation mitigation is required along Montano Road,
determined there may be encroachment in the archeologice

sdjacent to the subject site, and it is
dite, then further review and approval

16.  The subject site contains an area of habitat for the Tgdmy Bellied Rat. An agrecment was reached
between the applicant, the City Of Albuquerque Ogen Space Division and the sbutting Bosque
School to relacate the Tawny Bellied Rat to suitgble sites.

17.  During the review and approval of this applidation in January of 2005 a preliminary Air Quality
Impact Analysis(AQIA) was not required,/However, policy has chenged within the Planning
Department that now requires a prelimip AQIA. The applicant has submitted a preliminary
AQIA and has been reviewed and appro ved by the Environmental Health Department in
accordance with Section 14-16-3-14/0f the Comprehensive City Zoning Code.

18.  The submitted site plan meets tht applicable general policies, site planning and architecture
policies, view preservation pg cies, and signage policies contained in the Coors Corridor Plan.

19.  The site plan contains the {nformation required by the Comprehensive City Zoning Code. 1t
presents the site, the prgposed uses, pedestrian and vehicular ingress and egress, internal
circulation requirements and the maximum building heights allowed, and the nonresidential uses’
maxirum floor ared ratio.

20. There have beet two facilitated meetings between the applicant and the affected neighborhood
associations aftd one non-facilitated meeting to discuss the issues related to the subject request and
in accordande with the Land Use Hearing Officer’s (LUHO) recommendation. As an agreement
during theée meetings, the applicant will not allow for any drive-through restaurants or gas

5,/0n the subject site.

21.  The applicant intends to assess the “grove of cottonwood trees” on the subject site by an arborist
to determine the heaith of the trees.

22, Based on the review of the traffic studies and related testimony the EPC recognizes that significant
long-range traffic solutions in the Coors and Montano area require a major redesign and
reconstruction of the Coors/Montano intersection. Consequently, the EPC urges that the City
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Council place the redesign/reconstruction of the Coors/Montano intersection on the TCIP or CIP
as quickly as possible.

CONDITIONS:
1. The EPC delegates final sign-off authority of this site development plan to the Development

Review Board (DRB). The DRB is responsible for ensuring that all EPC Conditions have been
satisfied and that other applicable City requirements have been met. A letter shall accompany the
submittal, specifying all modifications that have been made to the site plan since the EPC hearing,
including how the site plan has been modified to meet cach of the EPC conditions. Unauthorized
changes to this site plan, including before or after DRB final sign-off, may result in forfeiture of

approvals.

The Site Development Plan for Subdivision shall be amended to include a note that states: Fast
Food Restaurants with drive-up windows and gas stations shall not be permitted.

If transportation mitigation requires an encroachment of the existing archeological site adjacent to
Montano Road, further review and approval will be required from the State Historic Preservation
Officer.

In order to minimize adverse impacts to the Learning Road/La Luz Connector Road intersection
and the Coors/Leaming Road intersection, Bosque School has agreed to open access from the
school to Street B during the moming and afternoon peaks and during special events. A gate and
appropriate signage shall be provided along Leaming Road by the developer of the commercial
tract in conjunction with Phase One.

The applicant must comply with the following conditions of approval as specified by the City
Engineer, the Department of Municipal Development, The Public Works Department and the NM
Department of Transportation:

a. Al the requirements of previous actions taken by the EPC and/or the DRB must be
completed and /or provided for.

b. The Developer is responsible for permanent improvements to the transportation facilities
adjacent to the proposed site development plan for building permit. Those improvements
will include any additional right-of-way requirements, paving, curb and gutter, sidewalk and
ADA accessible ramps that have not already been provided for. All public infrastructure
constructed within public right-of-way or public easements shall be to City Standards. Those
Standards will include but are not limited to sidewalks (std. dwg. 2430), driveways (std.
dwg. 2425), private entrances (std. dwg. 2426) and wheel chair ramps (std, dwg. 2441).

¢. Completion of the required TIS mitigation measures (when determined), per Transportation
Development Staff. Transportation mitigation measures may be accomplished through a
combination of Transportation Impact Fees, the Impact Fees Regulations and the TIS
recommendations.
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d.  Street B shall intersect with Coors Blvd. at no less than an 80 degree skew. Every effort
should be made to provide & connection at 90 degrees.

e. Dedicated right turn deceleration lanes will be required at site drives per DPM and/or TIS
requirements, Left turn lanes required at site drives where permitted and as approved.

f  Existing Learning Rd. will need to intersect with New Street /Winterhaven Rd. at no less
than an 80 degree skew. Every effort should be made to provide a connection at 90 degrees.

g.  Roundabouts will need to meet design requirements of Publications FHWA-RD-00-067 and
AASHTO.

h. Medians within 100 calming area (Street A) will need to be designed to accommodate left
tumning vehicles, Will also need to meet AASHTO and DPM criteria (site distance). Provide
detail for this area.

i.  Provide detail and location of bump outs.

j.  Provide cross sections for Streets A, B and New Street/Winterhaven Rd.

k. 10’ radius curb returns may not be allowed in high volume traffic areas or in truck
circulation areas (includes emergency vehicles and solid waste).

1.  Siteplan shall comply and be designed per DPM Standards.

m. Platting must be a concurrent DRB action.

n. Dedication of an additional 6 feet of right-of-way along Coors Boulevard, as required by the
City Engineer, to provide for on-street bicycle lanes as designated on the Long Range
Bikeways System.

o. Construction of the northbound bicycle lane elong Coors Boulevard, adjacent to the subject
property, as designated on the Long Range Bikeways System.

p. Dedication of additional rights-of-way, as necessary, and construction of the fourth
northbound travel lane on Coors Boulevard adjacent to the subject property consistent with
the Coors Corridor Plan (see figure 6).

q. Approval of the proposed left-in access from southbound Coors Boulevard to Street "B" by
the Metropolitan Transportation Board (MTB) of the Mid-Region Council of Governments.

r.  Access at Montano and Winterhaven will be restricted to right turn in/right tum out and left
in as approved by the Director of Municipal Development. Must be accompanied by a
written agreement between the applicant and the City Of Albuquerque.

s. A notation shall be added on the submittal that reads, “When the future grade separation is

constructed access will no longer be allowed to Montano Road from Winterhaven consistent
with the Long Range Roadway System.”

Access coordination is required with NMDOT.
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6. The existing median on Learning Road just cast of Coors Boulevard is well landscaped with native
plants. The proposed development will require modification to the intersection of Learning Road
and the La Luz access road including the median. The applicant has agreed to rebuild the median
and re-vegetate it to the pre-modification level of landscaping,

IF YOU WISH TO APPEAL/PROTEST THIS DECISION, YOU MUST DO SO BY JUNE 3, 2005 IN
THE MANNER DESCRIBED BELOW. A NON-REFUNDABLE FILING FEE WILL BE
CALCULATED AT THE LAND DEVELOPMENT COORDINATION COUNTER AND IS
REQUIRED AT THE TIME THE APPEAL IS FILED. IT IS NOTPOSSIBLE TO APPEAL EPC
RECOMMENDATIONS TO CITY COUNCIL; RATHER, A FORMAL PROTEST OF THE EPC's
RECOMMENDATION CAN BE FILED WITHIN THE 15 DAY PERIOD FOLLOWING THE EPC's

DECISION.

Appeal to the City Council: Persons aggrieved with any determination of the Environmental
Planning Commission acting under this ordinance and who have legal standing as defined in
Section 14-16-4-4.B.2 of the City of Albuquerque Comprehensive Zoning Code may file an
appeal to the City Council by submitting written application on the Planning Department form to
the Planning Department within 15 days of the Planning Commission's decision. The date the
determination in question is issued is not included in the 15-day period for filing an appeal, and if
the fifteenth day falls on a Saturday, Sunday or holiday as listed in the Merit System Ordinance,
the next working day is considered as the deadline for filing the appeal. The City Council may
decline to hear the appeal if it finds that all City plans, policies and ordinances have been properly
followed, If they decide that all City plans, policies and ordinances have not been properly
followed, they shall hear the appeal. Such appeal, if heard, shall be heard within 45 days of its

filing.
YOU WILL RECEIVE NOTIFICATION IF ANY PERSON FILES AN APPEAL. IF THERE IS NO
APPEAL, YOU CAN RECEIVE BUILDING PERMITS AT ANY TIME AFTER THE APPEAL
DEADLINE QUOTED ABOVE, PROVIDED ALL CONDITIONS IMPOSED AT THE TIME OF

APPROVAL HAVE BEEN MET. SUCCESSFUL APPLICANTS ARE REMINDED THAT OTHER
REGULATIONS OF THE CITY MUST BE COMPLIED WITH EVEN AFTER APPROVAL OF THE

REFERENCED APPLICATION(S).

Successful applicants should be aware of the termination provisions for Site Development Plans specified
in Section 14-16-3-11 of the Comprehensive Zoning Code. Generally plan approval is terminated 7 years

after approval by the EPC

Planning Director
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cc: Consensus Planning, Inc., 924 Park Ave SW 87102
Rae Perls, La Luz Landowners Assoc., 15 Tennis Ct NW 87120
Bruce Masson, La Luz Landowners Assoc., 13 Arco NW 87120
Don MacCornack, Taylor Ranch NA, 5300 Hattiesburg NW 87120
Ceil VanBerkel, Taylor Ranch NA, 5716 Morgan Ln NW 87120
Lynn Perls, 18 Berm NW 87120
Lois S. Sloan, 21 Tennis Ct NW 87120
Gail Brownfield, 9 Arco NW 87120
Jo Allen, I Tumbleweed NW 87120
Andrew Woaden, 8 Arco NW 87120
Dana Asbury, 1509 Stanford Dr NE 87106
Frank W. Ikde, 5 Tennis Ct NW 87120
Joanne G. Kimmey, 6 Link NW 87120
Bennett King, 10 Arco NW 87120
Robert Peters, 10 Tumbleweed NW 87120

i



SILVERLEAF VENTURES, LLC

July 3, 2013

Ms. Suzanne Lubar, Planning Director
City of Albuquerque Planning Department
3™ Floor, Plaza dei Sol Building

600 N. 2™ Street NW

Albuquerque, NM 87102

Dear Ms. Lubar,

The purpose of this letter is to respond to the letter that has been submitted by Tim Flynn-O’Brien and the
meeting last week. First of all, we appreciate you and your staff taking the time to meet with us and

discuss these important issues,

In contrast to the letter dated June 25, 2013, T would like to preseat the following:

1. Consistency: The impression is that the City staff has been flip flopping on the question of when
the 7 year clock starts. To be clear, in its dealing with us and our consultants, the direction from
the City staff has been clear and consistent — that the clock does not start until the last signature is

obtained by the DRB.
2. Activity:

a. Infrastructure: The opponents would have you believe that the owners of the property
have failed to do anything for over 7 years. This is simply not true, as part of the project
detailed engineering was required along with the construction of approximately $6M in
infrastructure improvement to serve the property. These included coordination on Coors
Boulevard and the addition of the fourth through lane which benefits all west side
residents. The infrastructure improvements were not signed off until April of 2010.
Currently, the owners have been working cooperatively with the City and the adjoining
property owners to make improvements to the drainage pond and provide for updated

easements.

b. Archeology: There has also been work on the archeological sites and obtaining clearance

from the SHPO.

3. Coors Corridor Plan: The idea that by making the required improvements to Coors Boulevard
(adding the fourth driving lane) that we have made ourselves non-compliant with the view
requirements is not consistent with the intent of the planning and development process,

4. Existing Approval:

3319 Menaul Blvd NE, Albuguerque, NM 87110
305.883.4131
505.883.4134 (fax)
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Appeals: The opponents fail to recognize or remember that tho existing site plan was
completely vetted through the appeal process with La Luz and Taylor Ranch being active
participants in the process.

View Regulations: The primary subject of the appeal was adherence to the Coors
Corridor Plan view rogulations.

The rules and regulations upon which the previous plan was reviewed, have not changed.
Sector and Area Plans: The site plan is consistent with all existing Sector and Areas plans
that effect the property.

It is unclear as to the opponent’s intent regarding their position. It appears that it is merely another
attempt to delay any activity on the property. The property is zoned for Community Commercial (C-2), is
part of a 23 acre commercial development, The current site plan meets all City regulations and the Site
Plan for Subdivision. There is no purpose or value to be gained by the City reversing their previously
stated position that the Site Plan is still valid.

We have a significant investment in this property and have relied on the stated position of the City staff in
their efforts to date. We have constructed significant improvements (as required by the City) that have not
only benefited this property, but the entire west side of Albuquerque. We urge you to confirm the City’s
position and allow the final DRB signatures on the Site Development Plan to allow the project to move
forward and be an asset to the community by providing needed services.

Thank you for your consideration.

e Daskalos

Silver Leaf Ventuges, LLC

5319 Menaul Blvd NE, Albuguerque, NM 87110
505.883.4131
505.883.4134 (fax)



TIMOTHY V. FLYNN-O'BRIEN

Attorney at Law
817 Gold Avenue SW
Albuquerque, New Mexico 87102-3014
Phone: 505-242-4088 / Fax: 866-428-7568

July 3, 2013

Mr. Jack Cloud, DRB Chairman
City of Albuquerque

Planning Department

600 2nd Street NW

Albuquerque, New Mexico 87102

RE: Project No. 1003859
04EPC-01844
06DRB-00074

Dear Mr. Cloud:

This letter follow up my letter to you of June 5, 2013 concerning plan termination which
you forwarded to the Planning Director, Ms. Suzanne Lubar, my letter to Ms. Lubar of June 25,
2013 and meetings with Planning Staff on June 19, 2013 and June 28, 2013.

The purpose of this letter is to alert you to the fact that Mx. Daskalos stated that he
proposes to locate a grocery store in the 45,720 s.f. retail building nearest Coors. Unless [ am
mistaken I do not see that shopping cart corrals have been provided. The EPC in Condition No.
6g required that if shopping carts will be stored in off-street parking areas the calculation for off-
street parking shall be modified to reflect the existence of such storage units and that the exact
location of shopping cart storage units shall be identified. (EPC Decision p. 8 of 12, No. 6 g and
h).

I do not see on the plans provided to me shopping cart corrals nor were the parking
spaces that will be eliminated to provide shopping cart corrals identified.!

In this respect it is important to note that required parking is 555 spaces reduced by 10%
to 500. The provided parking is 500 so there ase no surplus parking spaces for locating shopping
cart corrals. Any modification to provide for shopping cart corrals cannot come from parking
since there is no surplus. The EPC conditions did not envision eliminating other plan elements
such as landscaping. See Condition No. 6.

1 Despite an email request to Mr. Strozer on June 21, 2013 and an oral request on June 28, 2013 [ have not been
provided a copy of the Mylar with current signatures or an electronic version so [ am using the copy 1 was provided
by Planning dated 1/17/2005.



Regardless of any decision by the Planning Director as to plan termination it is my
position that given the knowledge that a grocery store is planned that sign off cannot occur
inasmuch as condition no. 6 has not been met. Any modification to meet the condition will
require a new hearing.

You were not at the meeting on June 28, 2013 which focused on plan termination under
the code. I want to take this opportunity to comment on an assertion made at the meeting. Mr.
Daskalos claimed that he could not have obtained final plan sign off until 2010 when he received
acceptance of transportation improvements. Ibelieve this is incorrect because (1) there was sign
off in 2005 on the site plan for subdivision which also required the transportation improvements;
and (2) it is my understanding the improvements were guaranteed by a letter of credit. While I
do not believe that the zoning code provisions on site plan termination depend on the date
required improvements were completed I mention the above to correct any misapprehension by
those at the meeting on June 28 as to the earliest possible date final DRB sign off could have
been obtained.

Very truly yours,

Timothy V. Flynn-O’Brien

TVFOB/mlg
Enclosure as stated
cc: Kevin Curran

Blake Whitcomb '

Carmen Marrone

Jenica Jacobi

Brennan Williams

Jim Strozier

Suzanne Lubar

Rene' Horvath

Rae Pearls



Whitcomb, Blake _
- - - -

From: Tim Flynn-O'Brien <tim@flynnobrien.com>

Sent: Wednesday, July 17, 2013 2:05 PM

To: Cloud, Jack W.; Bailey, Amy; Curran, Kevin )., Whitcomb, Blake; Lubar, Suzanne G.;
Marrone, Carmen M.

Ce: ray shortridge; Rene Horvath; Jolene Walfley

Subject: Re: Andalucia Site Plan for Building Permit-(Project# 1003859) - Inspection of Public

Records Request #2

Dear Ms. Bailey, Ms. Lubar and Mr. Cloud:

This email combines some questions for Planning concerning the Planning Department's analysis of the Coors
Corridor view plane for this project, a request for public records concerning the view plane analysis, and a
request for basic data required for the analysis. Since Planning must review proposed projects for compliance
with the view plane regulations I am assuming the Planning Department can answer the questions and respond
to the document request. If the documents are filed elsewhere I an copying Ms Bailey so she can obtain the
information/documents from the appropriate department.

As you all know we have pointed out that the site plan for building permit approval from 2005 terminated
pursuant to the zoning code. We have also raised concerns with the Coors Corridor Plan View Plane analysis
under both the 2005 and current Coors alignment. We have reviewed the 2005 analysis at page 10 (VC-001)
dated 06/08/05 and as a result have the following document request and questions.

1. Document Request. Tract 6a CCP View Plane Analysis-

(a) REQUEST FOR DOCUMENTS OF VIEW PLANE ANALYSIS. Please provide a copy of all documents
comprising the developer's or Planning's analysis or review of any analysis of the view plane for this site plan
for building permit using (1) the 2005 Coors alignment and/or (2) the current Coors alignment.

(b) REQUEST FOR COORS ELEVATION Documents. To do our own analysis we need grade levels of
Coors between Learning Road and Mirandela and particularly for 200’ south of Mirandela. These
measurements or elevations should be from the road surface at the eastern edge of the easternmost northbound
through lane. Please provide documents containing this information.

COMMENTS AND CONCERNS RE DEVELOPER'S 2005 VIEW PLANE ANALYSIS. The 2005 submittal
appears to be inconsistent in basic data.

In the 2005 submittal (VC-001) sight line #14 is shown with a Coors elevation of 5000.0 in the section view
but 5001.0 in the chart. Why the discrepancy? Which is it? Has Staff performed it's own analysis or resolved
the discrepancy? If the elevation is 5000.0 none of the buildings comply. Moreover, the sight line used for
Building 6B2.9 should have a view point on Coors 175’ further South than used.

As we have pointed out the City Council adopted site plan termination so current rules were applied to site
plans when the developer has not completed over 50% of the development. Given the that the 2005 view plane
analysis is inconsistent, incorrect, and does not follow the Coors Corridor Plan there should be no DRB sign-off
regardless of the plan's termination. (It is my understanding that the city maintains that when it has approved a
project in error it has a duty to correct that error. That certainly should apply to the CCP view plane) [ am

1



requesting the information and documents described above so that, if Planning proceeds to sign-off on the site
plan despite plan termination and the CCP view plane issues, we have basic view plane information which we
contend should have been part of the record and which we believe the City Council will request.

Thank you. If you have any questions please let me know.

Timothy Flynn-O'Brien
817 Gold Ave. S.W.
Albuquerque, N.M. 87102
Work: 505 242-4088
Cell: 505 228-1477

Fax 866 428-7568

This email and any files transmitted with it may contain privileged or confidential information. Use, disclosure,
copying or distibution of this message by anyone other than the intended recipient is strictly prohibited. [f you
have received this email in crror please notify the sender by reply email and desiroy all copies of this message
in your possession, custody or control.
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LAND USE HEARING OFFICER’S RECOMMENDATION
APPEAL NO. AC-05-11: (04EPC-01844, Project No. 10003859)
La Luz Land Owners’ Association,

Appellants,
v.

Silverleaf Ventures, LLC,

Party Opponents.

L. PROCEDURAL BACKGROUND

This is an appeal of a decision of the Environmental Planning Commission (EPC)
approving the application of Silverleaf Ventures, LLC (Silverleaf) of a site development plan for
a building permit to construct eleven commercial buildings on approximately 15 acres of land
located on Coors Blvd. Between Montano Road and Learning Road, N.W. In its June 17, 2005
decision, the EPC enumerated nineteen written findings and set fifteen conditions of approval.

On June 30, 2005, the La Luz Land Owners Association, (La Luz), an association
recognized by City Ordinance Section 14-1 6-4-4(B}2)(C) of the City of Albuquerque
Comprehensive City Zoning Code, filed their timely appeal on June 30, 2005.

As the proposed project is located within 600 feet of the subject site, the La Luz Land
Owners’® Association has standing to appeal the decision of the EPC. The Party Opponents to
this appeal is Silverleaf Ventures, LLC, the owners of the subject 15 acres ofland. The record in
this appeal was supplemented with additional evidence submitted by Silverleaf Ventures, LLC,
which includes a report from Mr. Chris Gunning, Silverleaf’s architect.

An appeal hearing on the record was held on August 24, 2005, before this Land Use
Hearing Officer. La Luz and Silverleaf were represented by counsel at the hearing. The parties
entered into a proposed stipulation to resolve the appeal and the proposed stipulation was
introduced on the record. Counsel for the City of Albuquerque approved the proposed stipulated
agreement.

II. ISSUES PRESENTED BY LA LUZ

La Luz essentially takes issue with many of the alleged memorialized findings of the
EPC’s final decision. La Luz disagreed that the proposed project will ever satisfy the standards
of the Visual Impression and urban Design Overlay Zone contained in the Coors Corridor Pian
(CCP). La Luz also believes that the proposed buildings as depicted in the site plans, do not
meet the height, bulk and setback policies of the CCP.



D00 ~] Chlh s -

III. STANDARD OF REVIEW
A review of an appeal is a whole record review to determine if the EPC erred:

1. In applying adopted city plans, policies, and ordinances in arriving at the decision;
2. In the appealed action or decision, including its stated facts;
3. In acting arbitrary, capriciously or manifestly abusive of discretion.

The decision and record must be supported by a preponderance of the evidence to be
upheld. Whether the evidence is, or is nol supported by a preponderance of the evidence in the
record, the Land Use Hearing Officer may not substitute his judgment for that of the EPC. The
Land Use Hearing Officer’s opinion is advisory to the City Council. The Hearing Officer may
recommend that the Council “grant, in whole or in part, an appeal, deny, in whole or in part, an
appeal, or remand an appeal for reconsideration if the remand is necessary to clarify or
supplement the record, or if the remand would expeditiously dispose of the matter.” Decisions
of the City are presumnably valid and the burden of proving otherwise rests upon a party seeking
to void such decision.

IV. DISCUSSION

As stated above the parties to this appeal offered a proposed resolution to this appesl, a
resolution supported by the City Planning Staff and their counsel-a resolution they propose I
recommend that the City Counci! approve. All parties, including counsel for the City, have
stipulated on the record that EPC Finding Number 16 was erroneous or misleading and should be
replaced with the following finding:

“That the proposed buildings did not meet the height, bulk and setback
requirements of the view preservation policies within the Coors Corridor
Plan.”

After reviewing the record, I find that it cannot be clearly demonstrated in the site plan for
building permit that the height, bulk and setbacks of some of the proposed buildings will satisfy
the requirements of the CCP. Accordingly, I find that the preponderance of the evidence in the
record supports the proposed stipulated Finding Number 16.

Second, the Parties, Planning Staff, and Counsel for the City stipulate that EPC Condition
Number 9.a. should be clarified to state:

“All buildings must comply with all the requirements of Issue 4, Visual
Impression and Urban Design Overlay Zone of the Coors Corridor Plan

See Rules of the Land Use Hearing Officer adopted by the City Council, February 18,
2004. Bill No. F/S OC-04-6.



(NI-- RN I SV, S TR VN

including, but not limited to the portion in Section C, View Preservation
for Corridor Segments 3 and 4, Policy 1 View Preservation, Section B.1
and 2 Height, Bulk, and Massing that specified, “In no event will the
building height be permitted to penetrate above the view of the ridge line
of the Sandia Mountains as seen from four feet above the east edge of the
roadway. Also, in No event will more than one-third of the total building
height outside of the setback area for multi-story buildings be permitted to
penetrate through the view plane. Not more than 50% of the view area
shall be obscured by the bulk of the buildings(s) placed on the parcel.”
The applicant shall ensure that all single story or multi-story buildings and
towers comply with this requirement.” The submitted site development
plan will be required to meet the view preservation policies contained in
the Coors Corridor Plan.

The proposed modification of EPC Condition 9.a. is only a restatement of the existing
Condition 9.a. with the specificity of the applicable CCP policies that were supported by the
record before the EPC. 1 find that the additional language only clarifies the design of the CCP
and the objectives of the EPC in the June 16, 2005 hearing. It is supported by the record.

Finally, much of the disagreement regarding whether or not the buildings will thwart the
view preservation policies of the CCP stem from the exact location measurements of the view
plane. Final resolution of this significant detail is conspicuously absent in the EPC Decision.

The Parties and the City Planning Staff ask that I recommend an additional condition for
approval by the City Council:

*“Measurement for the view plane on Coors Boulevard shall be taken from
the east edge of the east driving lane as it exists today.”

City Planning Staff maintain that the view plane on Coors Blvd. should be taken from the
east edge of the east driving lane as the road currently exists. The parties now are in agreement
with the City on this location for these very important measurements. The City and the Parties
ask that I recommend that the location for measurements be included in my recommendation to
the City Council.

I find that to accurately and consistently calculate the view plane as required by the CCP,
the location to take measurements should be clarified because the location of Coors Blvd. may
change in the future. I also find that because the location is susceptible to change in the future,
the EPC should have specified the location. I find no good reason to deviate from the
recommendations of the City Planning Staff and the parties to this appeal.
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V. FINDINGS AND RECOMMENDATION

I find that the proposed stipulations proffered by the parties and the City are well taken.
Each of the proposed findings and conditions are supported by the record and the EPC’s decision
approving the site plan should be supplemented to include the three modifications as delineated
in this opinion.

1 therefore recommend to the City Council that it grant the appeal and:

1.  Approve the stipulated proposed Finding Number 16 in place of the existing EPC
Finding Number 16;

2. Approve the stipulated Condition Number 9.a. in place of the existing Condition
9.a;

3. To add clarity to the EPC’s decision, approve the parties’ stipulation with the City

Planning Staff regarding the location where the measurements should be taken of the view plane
on Coors Blvd.

August 31, 2005

Steven M. Chavez, Esq.
Land Use Hearing Officer



CITY OF ALBUQUERQUE
Albuquerque, New Mexico

Office of the Mayor
Mayor Martin ). Chivez
INTER-OFFICE MEMORANDUM July 28, 2005
TO: Brad Winter, President, City Council

FROM: Richard Dineen, Planning Dﬁtor

SUBJECT: AC-05-11 — 04EPC-01844 Project #1003859 — N. Lynn Perls, agent for La Luz
Landowner’s Association, appeals the decision of the Environmental Planning Commission to approve
a Site Development Plan for Building Permit for all or a portion of Tract 6B, Lands of Ray Graham I1I,
Ovenwest Corp., zoned SU-1, O-1, C-2 and PRD, located on Coors Blvd NW, between Montano Road
NW and Learning Road NW, containing approximately 15 acre(s). Juanita Garcia, Staff Planner. (E-12)

This is an appeal of the Environmental Planning Commission’s (EPC) June 16, 2005 decision to
approve a site development plan for building permit. The site is a portion of Tract 6B, Lands of
Ray Graham III, Ovenwest Corp., and COA and contains approximately 15 acres and zoned SU-
1 for O-1 (11.7 acres max), C-2 (23.3 acres max}, and PRD (Max 20/DU/Acre). The site is
located on Coors Blvd and is between Montano Road NW and Leaming Road NW and is
currently undeveloped. The plans, policies, goals and regulations of the Comprehensive Plan, the
West Side Strategic Plan, and the Coors Cornidor Plan apply to the subject site.

The applicant is proposing to construct 11 buildings that range from 4,500 to 45,720 square feet.
The buildings will contain retail and restaurant uses. The overall site is surrounded by public
streets on three sides and will be served by an internal “rehicular entrance on the north side. Two
roundabouts are proposed, one on each side of the proposed development. The subject site will
also contain off-street parking, landscaping, signage and pedestrian connections.

The Planning Department recommended approval of the request and the EPC approved the
request by a unanimous vote.

In summary, the EPC approved a site development plan for building permit for the construction
of 11 buildings. Most of the appellant arguments relate to View Preservation Policies of the
Coors Corridor Plan and how they apply to the proposed buildings. In addition, the appellant is
opposed to some of the findings that have been adopted with the approval of the site
development plan. The appellant provides 31 points of contention. Points 1 through 24 and 28
through 30 are related to building heights, the remaining are related to separate arguements. The
following is a response to the appellants arguments.



Brad Winter
AC-05-11
July 28, 2005
Page 20f 4

Vie'v Preservation Regulations of the Coors Corridor Plan

In general, the appellant states that the approval of the subject site development plan for building
permit is in violation of the view preservation regulations of the Coors Corndor Plan. The
subject site is within Segment 3 as identified in the Coors Corridor Plan and the building heights
are subject to the design guidelines that are intended to protect the unique views of the natural
terrain, the Bosque, the Rio Grande, the river valley, the east mesa, and the Sandia Mountains.

(Coors Corridor Plan, page 103).

The Environmental Planning Commission has delegated the review of all the buildings to the
Planning Department staff for a final determinaticn of compliance with the Coors Corridor Plan.
It is not uncommon for the EPC to delegate matters to the staff to ensure that a particular policy
or regulation is met. The appellant presented arguments to the EPC on June 16, 2005 alleging
that the proposed building heights were not in compliance with the Coors Corridor Plan. The
Planning Department agreed that the submitted plans appeared to be, at least to some extent, in
violation of the Coors Corridor design standards. This issue was discussed in the staff report
(Pages 13-14). In response to these concerns, the EPC carefully considered the view preservation
standards when reviewing the subject request. The EPC emphasized that the building heights on
the subject site must comply with the view preservation standards in the Coors Corridor Plan.
EPC Condition nu. \ber 9a articulates the EPC’s determination: “All of the buildings must
comply with Iszue -, Visual Impression and Urban Design Overlay Zone of the Coors Corridor
Plan that specifies, “'In no event will t'.c Suilding height be permitted to penetrate above the view
of the ridge line of the Sandia Mountain . as seen from four feet above the east edge of the
roadway. Also, in no event will more than one-third of the total building height outside of the
setback area for multi-story buildings be permitted 1o penetrate through the view plane” In
response to related issues raised at the public hearing, the Planning Commission supplemented
the condition with the following language, “The applicant shall ensure that all single story or
multi-story buildings and towers cor.ply with this requirement.” In light of EPC’s determination,
the Planning Department believes that the portion of the appeal alleging noncompliance with the
Coors Corridor Plan design standards is premature, since a final determination has not been

made.

In order to ensure that all parties of interest are aware of the final building heights and have
opportunity to review the final plun documents, the EPC established an additional condition
which reads as follows: “the applicant is required to notify two officers of each affected
neighborhood associations by certified mail approximately two weeks prior to the submittal of
this application to the DRB.” (see condition number 12).

The Planning Department has been working with the applicant and with the appellant to discuss
the proposed building heights and their relationship to the Coors Corridor Plan. Each party’s
interpretation and understanding of the complicated method of determining compliance with the
View Preservation policies within the Coors Corridor Plan will be taken into consideration by
Planning staff. It is the hope of the Planning Department to have a clearer understanding of the
proposed buildings heights by the time this matter is heard by the Land Use Hearing Officer.
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Finding Number 16

The appellant believes that the subject application should be denied because the EPC adopted the
following finding: *“The submitted plan meets the applicable general policies, site planning and
architecture policies, view preservation policies, and signage policies contained in the Coors
Corridor Plan.” The appellant is opposed to this language because the plans that have been
submitted prior to the EPC hearing did not meet the policies of the Coors Corridor Plan. ;
However, the Planning Department contends that this finding would apply to the final version of
the site development plan that will be finally approved by the DRB and must be in compliance
with the standards of the Coors Corridor Plan. As stated in the opening paragraph of the Official
Notification of Decision, the approval is based on the findings and subject to all of the
conditions. It is assumed that findings pertain to the application once the conditions have been

satisfied.

Finding number 17

The appellant is opposed to finding number 17, which reads, “The site plan contains the
information required by the Comprehensive City Zoning Code for a site development plan for
building permit. The submittal presents the exact structure locations (including signs), structure
elevations and dimensions, parking facilities, any energy conservation features of the plan (e.g.
appropriate landscaping, building heights, and siting for solar access, provision for non-auto
transportation, or energy conservational building construction), and the proposed schedule for
development.” The appellant states that the building setbacks should have been ciearly identified
on the plan. It is believed that the appellant is concemned that the all buildings will not meet the
35’ setback requirement from the Coors right-of-way line. The submittal does contain an
illustration of the 35" setback area and its relation to the proposed buildings. As indicated in the
staff report, it did appear as if one of the buildings was projecting into this 35’ setback area.
Therefore, a condition of approval was adopted that requires all the buildings to comply with the
35’ setback area (See condition 4).

Finding number 18

The appellant states that finding number 18 is not accurate because there was only one non-
facilitated meeting with the applicant to discuss the site plan for building permit purposes and
that the prior three meetings pertained to the site development plan for subdivision. Finding
number 18 specifically states, “There have been two facilitated meetings between the applicant
and the affected neighborhood associations and two non-facilitated meeting to discuss the issues
related to the subject request. As an agreement during these meetings, the applicant will not
allow for any drive-through restaurants or gas stations on the subject site.” A Planning
Department staff member was in attendance at both facilitated meetings and believes that there
was discussion regarding the site development plan for building permit at both meetings.
Discussions included a potential site occupant known as “Kohls”. There was also discussion
regarding building heights and signage, both of which pertain to the site development plan for
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building permit. Therefore, Planning staff does not believe thai the EPC was incorrect to adopt
this particular finding.

Overall, the appeal is premature in that the final determination of building heights has been
delegated to the DRB by the EPC. Should the appellant (or other party) disagree with an
eventual DRB decision, the option for appeal is available.

For these reasons, the Planning Department recommends that this appeal be denied.

APPROVED:

Pl 1 o

Bob Paulsen, Manager
Development Review Division
Planning Department

x:sharc/council /appeals/ac-05-11



La Luz Landowner’s Association
Reason for Appeal
Project #1003859, 04 EPC 01844

This is an appeal of the approval of a Site Plan for Building Permit approved by the EPC
on June 16, 2005. Under Section 14-16-4-4(A)(2) the jurisdiction for this appeal is to the City
Council through the Land Use Hearing Officer.

Basis of Standing: Appellant, La Luz Landowner’s Association (LLLA), is a recognized
Neighborhood Association in good standing with the Office of Neighborhood Coordination
acting through the President of its Board of Directors, who is authorized to pursue this appeal
under the bylaws of the association. Appellant is an aggrieved party and has standing to appeal
this decision based upon Section 14-16-4-4(B)(2)C), since their boundaries are within 600 feet of
the subject site.

Justification: A duly authorized representative of Appellant appeared at the EPC public
hearing and raised the following specific, legitimate concemns about approval of the project:

1. The buildings as designed and submitted to the EPC violate the view preservation
regulations of the Coors Corridor Plan (hereinafter CCP).

2. The subject site lies within the area designated as Segment 3, which is subject to
the policy and design guidelines which apply specifically to Segments 3 and 4
from Coors Boulevard east to the boundary of the corridor.

3. “Unique views within and beyond the Coors Corridor area in Segments 3 and 4
east of Coors Boulevard should be protected and enhanced in accordance with the
additional design guidelines for this portion of the corridor.” CCP at p. 103.
“Views of the natural terrain, the Bosque, the Rio Grande, the river valley, the east
mesa, and the Sandia Mountains are particularly unique and attractive east of
Coors Boulevard in the corridor Segments 3 and 4. Site planning and design in
this area should be especially sensitive to protection and enhancement of these
views. Jd.

4, The CCP defines the view plane as a horizontal line to be established “four (4)
feet above the elevation at the east edge of the east driving lane. The view plane
extends horizontally at 90 degrees to the easterly boundary of the corridor.” CCP
at 103.

5. The view area is a rectangle (or series of rectangular views as you travel north
along Coors) created by “the Coors Boulevard grade level as the bottom of the
view frame, the highest point of the ridge line of the Sandia Mountains as the top
of the view frame.” CCP at 103. The north and south edges are created by the
property boundaries.

6. Words and sentences must be construed in their common sense meaning,

~Y-



10.

il.

12.

i 5

14,

Common sense interpretation would be that the intention of the CCP is for visws
within the view area to be protected.

Based upon one sketch submitted by the applicant, it appears that the applicant
has taken the position that single story buildings can obliterate the view area, and
are only (perhaps) restricted in height by the ridge line of the Sandia mountains.
Appellants were not provided a copy of the architect’s sketch in which he
demonstrated an example of one building reaching to the top of the view area, as
if such height conforms to the view preservation requirements.

The applicant repeatedly led the EPC to believe that determining the view plain
and view preservatici. window is a difficult matter. Appellants are not architects,
and could not refute that assertion at the hearing, but did present repeated
explanations and examples of how the proposed building heights clearly violate
the height and view preservation restrictions, even without understanding how to
calculate the tangent of the angle as it relates to the ridge line of the mountain.

In fact, Appellants pointed out to the EPC that the Applicant’s buildings are
shown on the plans to have a floor grade elevation of 4988. According to
Applicant, the grade of the eastern edge of Coors Boulevard ranges between 5000
and 5002 along the edge of the subject tract. For illustration purposes, we can
presume that the eastern edge of Coors Boulevard is 5001. There is no dispute but
that the view plane is a measurement from floor grade up to four (4) feet above
the Coors Boulevard grade. In the case of the four buildings along Coors
Boulevard, this means that 5001 - 4988 = 13 + 4 =17 feet. In this illustration, any
parts of tne building 17' and below are at or under the view plane.

1t is Appellant’s position that it is the intention of the CCP that single story
buildings shall not exceed the view plane. This would limit all of the buildings in
Applicant’s plan to a total building height of the difference between the eastern
edge of Coors, minus the floor grade, plus 4 feet. In other words, limiting
buildings that are constructed at a floor grade of 4988 to between 16 and 18 feet in
height (before the view area building bulk restrictions are analysed). :

All of Applicant’s buildings along Coors road are at a minimum 24 feet tall, the
larger building 6B2.5 and 6B2.6 is 26' feet at its lowest, and both buildings have
various towers and parapets that range from 30" to 44'8".

Drawings in the CCP clearly limit single story building height to that not
exceeding the view plane. There is little further discussion of single story
building height in the CCP, although view area building bulk restrictions are
discussed without regard to the number of stories.

There is significant discussion and sample drawings limiting the building height
of multi-story buildings such that “in no event will more than one-third of the total

LLLA Reason for Appeal - Proj. #1003859/04EPC-1844 Page 2
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15.

16.

17.

18.

19.

20.

21.

building height outside of the setback area for multi-story buildings be permitted
to penetrate through the view plane.” CCP at 109.

It is Appellant’s position that single story building height is limited by the view
plane. Nevertheless, should single story buildings be allowed to breach the view
plane and enter into the view window, there is no evidence that the CCP would
allow a large single story building to obliterate the view window where a multi-
story building would ciearly be limited in both its height and bulk.

Applicant’s buildings 6B2.4, 5, 6 and 7 all penetrate through the view plane.
Back to the illustration: if the distance between the floor grade and 4' above Coors
is 17, and if no more than one-third of the building can exceed the view plane,
then the total height of the building (before taking into account the view window
bulk restrictions) would be limited to 25.5 feet. Thus all of the towers and
parapets, as well as a foot or two of the body of the middle buildings would have
to be removed.

The view window is not calculated at only one or two set points along Coors
Boulevard, but rather is a continuous window of views as you travel along the
road. Applicant has been disingenuous in calculating it’s “slices™ of view window
at the lowest locations on the buildings, and have totally excluded consideration
of their many parapets, raised building height sections and towers.

Finally, the calculation of the view window requires the applicant provide the
distance between the eastern edge of Coors Boulevard as it will be built, and the
wall of each building. These dimensions have not been ‘included on the plans.
For this reason alone, the plans should fail, in that compliance with the CCP is
impossible to calculate without that dimension.

Based upon a scaled ruler measurement from the blueprints, the buildings appear
to range from 30 to 60 feet from the edge of the roadway. The architect testified
at the hearing that the building measurement for view preservation purposes was
75 feet. Further, the architect testified that the angle of rise between the view
plane and the ridge of the Sandias is 4 degrees. According to the Applicant’s
submitted plans, the angle is 4 degrees 22'.

No buildings shall violate the View Plane Building Bulk, which is defined as “not
more than 50% of the view area, for any parcel of land on the east side of Coors
Boulevard in corridor Segments 3 and 4 shall be obscured by the bulk of the
building(s) placed on the parcel.” CCP at 109. Remember, the view area runs
from Coors road grade at the bottom to the line of site to the mountain at the top,
which creates the view window.

In order to calculate the height of the view window, we must use the tangent
trigonometry formula: tangent of Angle A times the length of adjacent side =
length of opposite side. In this example, the tangent of 4 degrees = .0699. The

LLLA Reason for Appeal - Proj. #1003859/04EPC-1844 Page 3
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length of the horizontal distance is the distance between the edge of Coors
boulevard and the building. If, 25 the applicant testified (but is not expressly
called out on the plans) the building is 75' from the edge of Coors, the view
window is: .0699 x 75 = 5.24". That means that the view frame to be preserved is
5.24' from the bottom of Cooss road grade. see definitions at CCP at 103. The
view plane is 4' above Coors road grade. Thus, even if a single story building
could exceed the view plane, the 5.24' view window or view frame is only 1.24'
above the view plane. Since no building can block more than 50% of the view
window, the sample building, which is 17" above floor grade up to the view plane,
should not extend more than 2.26' above the bottom of the view window, which is
the Coors road grade — thus those buildings with floor grades 12 below Coors
grade and 75 feet away from the edge of Coors, are limited to a height not gr ' ‘ter
than 14.26 feet. :

22. Al four of Applicant’s buildings close to Coors Boulevard violate the CCP view
preservation requirements. All of the four buildings violate the view plane, as
well as the view window. All of the towers and extended wall parapets violate
both the view window and the penetrate the ridge line.

23. It appears (and without specific measurements on the plans as drawn, no certain
calculation can be made) that the basic 26 foot body of the buildings further from
Coors do not violate the view preservation r>quirements, however, many of the
towers and extended parapets do seem to vi Jate the requirement that the height
above the view plane not exceed more than jne-third of the building height. For
example, the building 6B2.10-13 is to be built at a floor grade of 4983. If Coors
road is at 5001, and the 4' horizontal view plane at 5005, then no more than one
third of the building height can exceed 5005 - 4983 =22 + 11 =33 feet. Portions
of the towers on the lower buildings (those further from Coors) exceed 46 feet.

94.  That the taller buildings further from Coors Boulevard appear to be closer to
compliance with the CCP view preservation requirements fits with concepts
behind the CCP regulation that “projects containing several buildings should
provide variety in building size and massing. A transition from low buildings on
roadway frontages to larger and taller structures on the interior of the property is
generally encouraged.” CCP at 110.

25.  Appellant objects to EPC finding No 16 in that it states that the plan as submitted
complies with the CCP view preservation requirements, and the plan does not so
comply.

26.  Appellant objects to finding No. 17 in that the measurements from the east edge
of Coors Boulevard to the building edges are not specifically called out in the
plans, which should be required.

LLLA Reason for Appeal - Proj. #1003859/04EPC-1344 Page 4
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27.

28.

29,

30.

31.

Appellant objects to finding No. 18 in that there was only one non-facilitated
meeting with the applicant to discuss the site plan for building purposes; the prior
three meetings were regarding the site plan for subdivision purposes.

Appellant objects to condition No. 9a which appears to allow single story
buildings to penetrate the view plane in conflict with the Coors Corridor Plan.
Further, there is no mention in this condition of the requirement that the View
Plane Building Bulk be limited to 50 percent of the view area.

Appellant objects to the EPC rejection of its proposed findings and conclusions,
submitted at the June 16, 2005 hearing, a copy of which is attached hereto as
Exhibit A. Appellant restates by reference all requested findings as issues in
dispute in this matter. -

The West Side Strategic Plan clearly states that “Protection and preservation of
the Bosque is critical. Development east of Coors Boulevard should be sensitive
to this community asset.” at p. 35.

The site offers one of the last untouched natural large expanses of Bosque view
remaining on the overdeveloped West side of the city. To ignore this in order to
place large ordinary structures surrounded by the usual vast parking spaces is to
ignore the beauty, history, and potential of this property. No sensitivity is being
shown for flora and fauna nor for humans who live and function in the immediate
neighborhood. La Luz was superbly designed by award winning architect,
Antoine Predock, to integrate the life of a school into the life of the Bosque with a
view to protecting that extraordinary resource. It has always been the intent that
any commercial development would add to the village atmosphere and be
sensitive to the preservation of the natural surroundings. What is being proposed
violates the minimum view preservation requirements, and does not in any way
address the unique qualities of this environment.

WHEREFORE, Appellants ask that the EPC approval of the above-referenced action be
overturned and denied.

LAW OFFICE OF LYNN PERLS

0L

N. Lynn P S

Agent for Appellant LLLA

500 Fourth Street NW, Suite 205
Albuguerque, NM 87102

(505) 891-8918

LLLA Reason for Appeal - Proj. #1003859/04EPC-1844 Page 5
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La Luz Landowner’s Association
PROPOSED FINDINGS AND CONDITIONS
Silverleaf Ventures
Site Plan for Building Permit
Project #1003859, 04 EPC 01844

June 16, 2005

Environmental Planning Commission

Mr. i.ns Deichmann, Chair

c/o Juanita Garcia, Staff Planner

600 2™ Street NW, #300

Albuquerque, NM 87102 HAND DELIVERED

Finding: The building heights and mass violate and do not conform to the Coors
Corridor Plan (hereinafter CCP) view preservation requirements.

Condition: The site plan for building permit be deferred for 60 days to allow the
developer time to redesign the buildings to a lower scale to conform to the pl.n
requirements.

Alternative Condition: That all buildings meet the Coors corridor plan view
restrictions, including without limitation that all buildings, whether single or multi
story, meet the same conditions and requirements, and all buildings located close
to Coors Blvd. (6B2.4, 6B2.5, 6B2.6 and 6b2.7) not exceed 14 feet in height, with
ground level at least 10 feet below grade of the adjacent Coors Boulevard, per the
Coors Corridor Standards. In addition, no more than 1/3 of the building height
may exceed the horizontal view plane 4' above the Coors Road grade, including
without limitation all porticos, parapets & towers. Further, no more than 50% of
the view area may be encroached upon by the height and mass of the buildings.

Finding: The plan as drafted does not specify each building level grade in
relationship to the east edge of Coors Boulevard, which prohibits evaluation of
compliance with CCP.

Condition: Elevations showing measurements of the buildings, ground level grade
of each building and its relationship to the east edge of Coors Boulevard must be
provided for review of view plane and view area compliance.

LLLA Proposed Findings and Conditions Page 1 of 2
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Finding: The intention of the CCP when drafted in 1984 conceived of single story
buildings as built at the time to heights between 12' and 16'. Twenty-six foot,
single story buildings were not contemplated at the time the CCP was drafted, and
placing such buildings close to Coors Boulevard violates both the letter and the
intent of the plan.

Finding: Projects containing several buildings should provide variety in building
size and massing. A transition from low buildings on roadway frontages to larger
and taller structures on the interior of the property is generally encouraged. p. 110
CCP. The subject proposal does not provide any transition in heights. The
buildings, while single story, are all as high as muliti story buildings, both close to
Coors road, as well as towards the interior. The buildings close to Coors road
should be of much lower stature.

Condition: Deferral, to redesign and illustrate elevations in relationship to bosque
and mountains.

Finding: The CCP requires a minimum 15' landscaped street yard along the entire
frontage of properties adjacent to Coors Boulevard, and a 35' setback. The current
plan does not show measurements from the edge of the ROW to the buildings, but
appear to be much less than a 35' setback. ,
Condition: Add dimensions to plan to reflect at least 15' minimurmn street-scape and
35' setback widths along Coors.

LLLA Proposed Findings and Conditions Page2 of 2
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KENNETH A. HUNT + 2632 Mesilla, N.E.
UNT & CATHERINE F. DAVIS Albuquerque, New Mexico 87110
JULIE J. YARGAS

D CHRIS W. PIERCE Telephone: (505) 881-3191
Telefax: (505) 881-4255
AVIS, P.C.

ATTORNEYS AT LAW ¢ Also Member of Caifornia Bar
E-mail: cathy@huntdavislaw.com
Please refer to: 5453.007
November 6, 2013

Mr. Hugh Floyd, PE

Chair-Environmental Planning Commission
c/o City of Albuquerque Planning Department
600 Second Street NW

Albuquerque, NM 87102

also sent by e-mail to: cmarrone@cabg.gov
Carmen Marrone

Re: Project No. 1003859
04EPC - 01844

Dear Mr. Floyd:

I represent Silverleaf Ventures, LLC (hereinafter, "Silverleaf"). Mr. Bryan Wolfe, on behalf of
Jack Cloud, the Chairman of the Development Review Board, requested a clarification by the
Environmental Planning Commission (the "EPC") on an issue related to EPC Project No.
1003859. Mr. Wolfe requested a clarification from the EPC regarding: "At what point did the
EPC intend that the Plan be adopted or approved so as to start the Zoning Code seven (7) year
time period for plan expiration?". This request will be heard at the EPC meeting scheduled for

November 14, 2013.

Section 14-16-3-11 (C)(1){(a) R.O. Albuquerque 1994 provides: "If less than one-half of the
approved square footage of a Site Development Plan has been built or less than one-half of the
site has been developed, the plan for the undeveloped areas shall terminate automatically. . .
seven (7) years after adoption or major amendment of a plan".

On June 16, 2005, the EPC voted to approve Project No. 1003859-04EPC-01844, a Site
Development Plan - Building Permit (the "Plan"). The Official Notice of Decision states as

Condition 1:

1. The EPC delegates final sign-off authority of this site development



HUNT & DAVIS, P.C.
November 6, 2013
Page 2

plan to the Development Review Board ("DRB"). The DRB is
responsible for ensuring that all EPC Conditions have been satisfied
and that other applicable City requirements have been met including
elements of the Coors Corridor Plan. A letter shall accompany

the submittal, specifying all modifications that have been made to

the site plan since the EPC hearing, including how the site plan has
been modified to meet each of the EPC conditions. Unauthorized
changes to this Site Plan, including before or after DRB final sign-off,
may result in forfeiture of approvals.”

It is Silverleaf's position that the EPC delegated final sign-off authority to DRB, therefore the
Plan's adoption date is not until DRB sign-off. In this instance, the Plan was conditionally
approved at a DRB hearing with final sign-off further delegated to individual DRB board
members. Silverleaf submitted the Plan to the individual DRB board members for final sign-off
and has received all but one signature. It is Silverleaf's understanding that the one remaining
signature for sign-off was imminent until the Taylor Ranch Neighborhood Association objected.

The infrastructure on the site has been fully constructed. Silverleaf has spent in excess of
$6,500,000.00 constructing the infrastructure. Silverleaf has relied on Condition I set forth in the
Official Notice of Decision, that final sign-off authority of the site development plan was
delegated by the EPC to the DRB. Silverleaf has also relied on a letter dated April 13, 2010
from Richard Dourte, PE, City Engineer, wherein Mr. Duarte stated, "Please be advised that
Certificate of Completion and Acceptance shall only become effective on final site approval and
filing in the Bernalillo County Clerk's Office.” In addition, it has been the understanding and
practice of the Planning Department that the seven (7) year termination date begins to run from
the DRB sign-off. In reliance on these representations, Silverleaf spent in excess of $6,500,000

completing the infrastructure.

Silverleaf will be submitting questions to the Chair of the EPC, to question City Planning
Officials regarding the City's policy on the termination date commencement. Silverleaf will send
a request to Ms. Suzanne Lubar to have several City Planning Department personnel present at

the EPC hearing for questioning.

The EPC delegated final sign-off authority to the DRB. The Planning Department has
considered the seven year termination date to commence running from DRB's final sign-off. To
find otherwise and apply it retroactively, contrary to the City's past practice, would greatly
damage my client.

Sincerely,

HUNT & DAVIS, P.C.

(athurine F Ko

Catherine F. Davis



HUNT & DAVIS, P.C.
November 6, 2013
Page 3

CFD:ja

Enclosures

c Silverleaf Ventures (via e-mail)
Blake Whitcomb (via e-mail)
Kevin Curran (via e-mail)
Carmnen Marrone (via e-mail)
Jim Strozier (via e-mail)
Tim Flynn O'Brien (via e-mail)



KENNETH A. HUNT o 2632 Mesilla, N.E.
U NT & CATHERINE F. DAVIS Albuquerque, New Mexico 87110
JULIE J. VARGAS

CHRIS W, PIERCE Telephone: (505) 881-3191
Telefax: (505) 881-4255
AVIS, P.C.

ATTORNEYS AT LAW # 450 Membar of Calfornia Bar
E-mail: cathy@huntdavislaw.com
Please refer to: 5453.007
October 9, 2013

via e-mail

Mr. Hugh Fioyd

Chairman Environmental Planning Commission
City of Albugquerque Planning Department

600 Second Street NW

Albuquerque, NM 87102

Re: Planning Department's Request for Interpretation of EPC Hearing
on October 10, 2013 - Project No. 1003859-04EPC - 01844

Dear Chairman Floyd:

I represent Silverleaf Ventures, LLC. 1 spoke with Tim Flynn-O'Brien, the attorney for the
Taylor Ranch Neighborhood Association on October 7, 2013. Mr. Flynn-O'Brien informed me
that he concurred with the deferral of the matter before the EPC scheduled for October 10, 2013.
In addition, I spoke with Blake Whitcomb of the City Attorney's Office on October 8, 2013. It
was his understanding that City Planning has requested a deferral.

Thank you for your attention to this matter.

Sincerely,

HUNT & DAVIS, P.C. ;

Catherine F. Davis
CFD;ja
c Silverleaf Ventures {via e-mail)
Blake Whitcomb (via e-mail)
Kevin Curran {via e-mail)
Carmen Marrone (regular mail)
James Strozier (via e-mail)

Tim Flynn- O'Brien (via e-mail)
Laura Mason (via e-mail}



KENNETH A. HUNT o 2632 Mesilla, N.E.
U NT & CATHERINE F. DAVIS Albuquerque, New Mexico 87110
JULIE J. VARGAS

D CHRIS W. PIERCE Telephone: (505) 881-3191
Telefax: (505) 881-4355
AVIS, P.C.

ATTORNEYS AT LAW Aso Member of CalfornisBar
E-mail: cathy@huntdavislaw.com
Please refer to: 5453.007
October 4, 2013
Mr. Hugh Floyd

Chairman Environmental Planning Commission
City of Albuquerque Planning Department

600 Second Street NW

Albuquerque, NM 87102

Re:  Planning Department's Request for Interpretation of EPC Hearing
on October 10, 2013 - Project No. 1003859-04EPC - 01844

Dear Chairman Floyd and Members of Environmental Planning Commission:

I represent Silverleaf Ventures, LLC, the owners of the property known as Tract 6B, Lands of
Ray Graham III, located on Coors Boulevard NW between Montano Road NW and Learning
Road NW containing approximately 15 acres (hereinafter, "the Property"). Silverleaf Ventures
recently retained me to represent it at the EPC hearing scheduled for October 10, 2013. This
letter is a request for a deferral of this matter from the EPC hearing on October 10, 2013. The
reasons for the request for deferral are as follows:

1. Because I was recently retained, I will need more time to adequately prepare for
the hearing;

2. I am scheduled for jury duty through October 10, 2013 and I am not advised as to
whether I need to appear until the prior evening;

3. Upon information and belief, there are other properties and property owners, with
site plans that may be affected by a determination by the EPC as to what constitutes termination
under ZC §14-16-3-11. Those property owners, whose rights may be impacted, have not been
sent a notice of the EPC hearing; and

4. It is my client's position that the issue of whether the site plan approved by the
EPC on June 16, 2005 has been terminated pursuant to ZC §14-16-3-11 is not properly before
the EPC.



HUNT & DAVIS, P.C.
October 4, 2013
Page 2

Based on the above, Silverleaf Ventures, LLC respectfully requests that this matter be deferred
from the October 10, 2013 EPC hearing. I attempted to contact Mr. Tim Flynn-O'Brien, the
attorney for the Taylor Ranch Neighborhood Association and was informed he would not be
available until Monday, October 7, 2013.

Thank you for your attention to this matter.

Sincerely,

HUNT & DAVIS, P.C.

Catherine F. Davis

CFD:ja
c: Silverleaf Ventures (via e-mail)
Blake Whitcomb {via e-mail}
Kevin Curran (via e-maif)
Carmen Marrone (regular mail)
James Strozier (via e-mail)

Tim Flynn- O'Brien (via e-mail)
Laura Mason (via e-mail)



TIMOTHY V. FLYNN-O’BRIEN

Attorney at Law
817 Gold Avenue SW
Albuquerque, New Mexico 87102-3014
Phone: 505-242-4088 / Fax: 866-428-7568

September 30, 2013

HAND-DELIVERED

Hugh Floyd, Chairman

Environmental Planning Commission
City of Albuquerque Planning Department
600 Second Street NW

Albuquerque, New Mexico 87102

RE: Planning Department’s Request for Interpretation
EPC Hearing October 10, 2013
Project No. 1003859/04EPC-01844

Dear Chairman Floyd and Members of the Environmental Planning Commission,

This concerns the request from Planning Department for an interpretation of the “start
date” for site plan termination under ZC §14-16-3-11(C). 1 represent Taylor Ranch
Neighborhood Association. Section 14-16-3-11(C) is entitled “Site Development Plan Approval
Requirements; Possible Plan Termination.” This section requires termination of a of site plan for
the undeveloped portion of the site plan if less than one-half of the approved square footage of a
Site Development Plan has been built or developed. If the site plan is less than one half
developed the plan terminates *“seven years after adoption or major amendment of the plan ....”
Therefore when less than one half of the site development plan has been built the plan terminates
seven years after the adoption by the EPC unless the plan has been extended by the EPC.

As applied to this case, the issue is whether the site plan approved by the EPC on June
16, 2005 has terminated pursuant to ZC §14-16-3-11(C). The relevant undisputed facts are:

1. The EPC approved a Site Development Plan for Building Permit on June 16, 2005 in
Project No. 1003859-04EPC 01844,

2. Final sign off was delegated to the DRB to ensure compliance with EPC conditions
and that City’s plan requirements were met.

3. The DRB approved the Site Development Plan for Building Permit on January 26,
2006 with final signoff delegated to Transportation and to Planning.



4. The developer did not develop any portion of the site within seven (7) years. In fact,
the developer did not obtain DRB sign off within seven (7) years of EPC adoption (June 16,
2005 plus 7 years = Junel5, 2012). Final sign off also did not occur within seven years of DRB
approval. (January 26, 2006 plus 7 years = January 25, 2013.)"

These regulations concerning the site plan termination are contained in the regulations
governing site plan approval and site plan amendment by the EPC. The seven year time period
for termination (unless an extension is granted) begins with EPC approval.

It has been argued by some in Planning and apparently by Silver Leaf that the “clock” for
site plan termination should start with final DRB sign off. The argument that the time clock
should only start after final DRB signoff would allow site plans to have an infinite life if the
developer, as in this case, does not obtain sign off. This is inconsistent with the plain language,
legislative purpose, legislative history and the City’s written interpretation of §14-16-3-11.

The start date for site plan termination is the date of EPC approval (or at the latest DRB
approval). It should be noted that with regard to its site plan for subdivision Silver Leaf did
request an extension and receive one. There was no request for an extension for the site plan for
building permit.

1. The seven year period for plan termination was enacted by a 1994 amendment to the
Zoning Code. See C/S O-23 Enactment 43-1994 (copy attached as Exhibit A). Since adoption
the written interpretation by the City and EPC has been that plans terminate seven years after
EPC approval. Several notices of decision are included in your packet and they all describe plan
approval as terminating “7 years after approval by the EPC.” (Emphasis added) In fact this is
the exact language on the 2005 site plan for building permit approved in this case. Exhibit B.
See also February 20, 2009 and January 19, 2012 Notices of Decision in the record.?

2. The purpose of plan termination is to terminate plans which have not been
substantially completed so the City can consider and apply current policy. This includes sector
plans adopted in the interim, current zoning requirements, and current traffic conditions. See
§14-16-3-11(C)(1)(c). Allowing a developer to chose to not get one signature and thereby totally
avoid site plan termination frustrates the purpose of the site plan termination ordinance. Why
should a developer who promptly gets DRB approval and sign off and builds 49% of site have
less rights than a developer who never gets DRB approval or who fails to get sign off after DRB
approval? Can that developer who has invested nothing then play his “trump” card and claim

' While not relevant here in calculating the seven (7) years, I have assumed that “within seven years™ means at least
by the day before the 7™ anniversary.

2 It has been reported that the Planning Department recently changed the Notice of Decision language that
has been universal since 1994. Perhaps this change is an attempt to promote the revisionist interpretation
now advocated by some in the department. Any new interpretation inconsistent with the clear written
interpretation published for years is not entitled to any weight. See High Ridge Hinkle Jt. Venture v City of
Albuquerque, 119 NM 29, 888 P.2d 471, 485 (Ct. App. 1994) (Hinkle [) (Court should not defer to agency that
interprets ordinance on basis of what it now believes to be best policy). See also Hinkle 111 (court should not
defer to current interpretations inconsistent with past interpretation).

2



vested rights based on a site plan inconsistent with the current sector plan and/or which would
create a traffic problem? Certainly that was not the intent of the City Council. The ordinance
gives the developer seven years of entitlement with the option for extension. The City Council
did not intend that the do-nothing developer should have more rights than one who has
developed 49% of the site. The intent is clear — termination is measured from EPC approval not
from final sign off.

3. Section 14-16-3-11 concemns the Site Development Plan approval by the EPC not
DRB sign off. The termination date is “seven years after adoption or major amendment.”
Amendment is by the Planning Commission (“‘a major amendment of a Site Development Plan is
an amendment adopted by the Planning Commission ....” §14-16-3-11(C)(2)(c)) (emphasis
added). Site Development Plans for Building Permit are adopted by the EPC. The DRB’s rule is
to review for compliance with EPC conditions. The context of the ordinance makes it clear that
it is adoption of a plan or an amendment by the EPC that triggers the seven year period.

4. The site plan termination provisions were added to the Zoning Code in 1994 after a
Site Plan Quality Task Force Report. The task force was mandated by 88-1993 (R-238) with the
objective that “new developments subject to site development plans should fit into their site’s
neighborhood .... [and] the design of site development plan should not damage existing
development in the vicinity.” The task force recommended site plan termination to accomplish
this objective. By requiring termination after seven years, the City had the option of denying
renewal to plans that might damage existing development or no longer fit into the neighborhood
without modification. Obviously if a site plan never terminates because the developer does not
get sign off, the goal would not be achieved. (See attached Exhibit C).

5. The Planning Director is required to provide information concerning plan termination
at the time an initial plan is approved. §14-16-3-11(C)(1)(a). That information was provided for
the 2005 site plan in the June 17, 2005 Notice of Decision (Exhibit B; see No. 1 above). See
Notice of Decision (“Successful applicants should be aware of the termination provisions for Site
Development Plans specified in Section 14-16-3-11 of the Comprehensive Zoning Code.
Generally plan approval is terminated seven (7) years “after approval by the EPC.”) (emphasis
added). Thus it is clear that the Planning Department has historically interpreted the date of the
EPC Decision as the start date for the seven (7) year plan termination. Silver Leaf did not appeal
this interpretation in 2005.

6. As set forth above the seven years starts from EPC approval so that current conditions
are considered after seven years. This also allows current residents a voice. In this case, it is my
understanding that, for example, the 2005 site plan does not meet the View Preservation
requirements of the Coors Corridor Plan as measured today under the current Coors
configuration.> This is precisely why the City Council adopted plan termination, that is, so that
current plans and policies could be applied to development. The site plan can be resubmitted but

3 There is also an issue as to whether the 2005 plan met Coors View Plane requirements under the condition as
amended by the City Council in 2005.



then would be subject to a public hearing. This also allows residents who were not parties in
2005 or who have moved to the area since 2005 to have a voice.

7. Silver Leaf failed to obtain final sign off within six (6) months of DRB approval on
January 25, 2006. Since the permitted uses in the SU-1 zone are recorded on the zone map (see
§14-16-2-22(A)(2)) final sign off was required within six (6) months. §14-16-4-1(C)(11).
Section 14-16-4-1(C)(11) requires certification of the zone map amendment site development
plan within six months of City approval. Silver Leaf’s failure to obtain approval or sign off
within six months makes the prior approval void. (“If such requirements are not met within six
months after the date final City approval is voted the approval is void...”) §14-16-4-1(C)(11)(b).
The failure to obtain approval within a reasonable time also constitutes waiver. There was no
effort to obtain sign off for over seven (7) years and Silver Leaf abandoned the plan. The law
implies a reasonable time in which to perform. Western Commerce Bank v. Gillespie, 108 NM
535, 775 P.2d 737, 739 (NM 1989).

8. Silver Leaf submitted a new proposed site plan for this same site in a separate
proceeding which constitutes waiver, abandonment and withdrawal of the 2005 unsigned off

plan.

9. Procedurally even the 2006 DRB approval was improper. That becomes an issue if
the City does not enforce the automatic termination but is not an issue if the seven year rule is
applied. The procedural irregularity is that the DRB “approval” occurred after the City Council
adopted amended findings. The City failed to issue an amended Notice of Decision and the
applicant failed to demonstrate compliance with the amended conditions.

The policy implications of latching onto a date — sign off — over which the City has no
control and which is inconsistent with City Council intent cannot be understated. As
demonstrated by the notice in EPC decisions the EPC approval date has been the recognized date
from which termination has been measured since 1994. If you chose the DRB sign off date
instead of the date of adoption by the EPC, some site plans for subdivision and building permit
dating back as far as 1976 (which were long ago considered terminated) will be resurrected even
through inconsistent with current area and sector plans.

Very truly yours,

Timothy V. Flynn-O’Brien

TVFOB/mlg
Enclosure as stated
cc: Blake Whitcomb

Kevin Curran

Carmen Marrone

Jenica Jacobi

Jim Strozier



Attachments:
Exhibit A: C/S 0-23 Enactment 43-1994
Exhibit B: June 17, 2005 Notice of Decision

Exhibit C: R-23B Enactment 88-1993



. CITY OF ALBUQUERQUE
; ALBUQUERQUE, NEW MEXICD

INTER-OFFECE CORRESPONDENCE REF: HPPPLH4/}RETI-21
July 22, 1994

! To: Ala~ 8. Armfjo, President/ Cify Counf!l
FROM: Martin J. Chavez, Hayo l ‘o
SUBJECT:  TA-94-3 (0-23) - Thq onmental Planning ission recommends,

and Councillor Vickié Perea requests, approva) of a request to

amend Sections 7-19%387A and 7-14-40.X R.0. 1974 of the

Comprehensive Clty Zoning Code concerning Stte Development Plan

Procedures and Possible Plan Termination, (SUSAN CONNORS, STAFF

PLANNER)

4 3L ( L]Qd/

TO BE MEARD BY THE LAND USE, PLANNING, AND ZONING COMMITTEE ON AUKGUST 10, 1993,

This 15 an amendment to the Comprehensive City loning Code concerning stte
development plan procedures and providing for a mechanism to allow for plan
termination when sites are not developed.

This text amendment was reviewed by HAIOP and their input, along with staff's
and the EPC's, has been Incorporated into the amended ordinance as recommended

{, by the EPC.

f Submitred with this package 1s the 8117 as amended and recommended by the
EPC. Attached to the staff report are the aeriginal bI1Y (D-23) and the draft

bll} prepared by staff for the July 7, 1994 EPC public hearing. It was this

1 last draft that was further amended at the July 7 publtc bhearlng and 15
recommended to Clty Councll for approval.

This amendment is the result of recommendations from the Stte Plan Quality
Task Force report.

Staff supports the EPC's recommendation for approval of the substitute bil).

: secovesoes ov: /R imam —aly

Rex Kind, ActTng OAF Layrence Rael
Planning Department Chied_Adofinistrative OfFicer

ke b
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CITY of ALBUQUERQUE

% ELEVENTH COUNCIL

|j..

YeacL BILL NO. ___C/S 0-23 enacTment no. 275 — / ng
: SORED BY: Vickie S. Perea

ORDINANCE

4 1 AMENDING SECTIONS 14-16-2-22 AND 14-16-3-11 ROA 1994, PARTS OF

szl S T

THE ZONING CODE, CONCERNING SITE DEVELOPMENT PLAN PROCEDURES AND

(]

POSSIBLE PLAN TERMINATION. )

BE IT ORDAINED BY THE COUNCIL, THE GOVERNING BODY OF THE CITY OF

o P

ALBUQUERQUE:

Saction 1. Section 14-16-2-22(A) ROA 1994, a part of the section on the

ey

R W TR wm e we

SU-1 Spacial Use Zone, is amended to read:
(A} Procedure.
{1}  Development within the SU-1 zone may only occur in

conformance with an approved Site Development Plan. An application for a

gy im0 B

PR T

change to SU-1 zoning shall state the proposed use and must be accompanied by a
plan including, at a minimum, afl the elements of a Sita Development Plan for
Subdivision Purposes. As part of the zone amendment action, a Site Development
Plan may be approved; alternatively a plan may be approved later. If an approved
Site Davelopment Plan is a specified condition of zone change approval, such plan
must be approved within the time period specified in Section 14-16-4-1{CH10} of
this Zoning Code. No building permit shall be approved unless it is consistent with

a complete site development plan for building permit and landscaping plan for the

R s

lot in question, approved by the Planning Commission or its designee; at the
Planning Commission’s discretion, approval of detailed plans may be required for
the entire SU-1 zone area prior to issuing a building permit.

{2) A decision implementing a change to the zone map to
5U-1 zoning shall designate the specific use permitted, and a building permit shall

be issued only for the specific use and in accordance with an approved Site

PR

Development Plan. The specific use shall be recorded on the zone map.
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(31 In approving an application, the Planning Commission
may impose requirements as mav.ba necessary to implement the purpose of this
Zoning Code.

(4} A certified copy of the Site Development Plan shall be
kept in the Planning Department records so that it may be reviewed against an
application for a building permit for any part or all of a special use.

(5}  Approved Site Development Plans may be terminated if
not completely built in a timely manner: see Section 14-1 6-3-11 of this Zoning
Code.

(8)  The Planning Director may apprave minor changes to an
approved Site Development Plan or Landscaping Plan if it is consistent with the use
and other written requirements approved by the Planning Commission, if the
buildings are of the same general configuration, if the total building square footage
is not greater than 10% than the approved plan, the vehicular circulation is similar
in its effect on adjacent property and streets, and the approving official finds that
neither the city nor any person will be substantially aggrieved by the altered plan.
if the Planning Director believes there might be a person substantially aggrieved by
the altered plan or if the total buillding square footage would be increased more
than 2%, he shall give mailed notice of the proposed change to owners of adjacent
property and to neighborhood associations entitled to notice of zone change
proposals there.

Section 2.  Section 14-16-3-11 ROA 1994 is amended to read:
Section 14-16-3-11 SITE DEVELOPMENT PLAN APPROVAL REQUIREMENTS;
POSSIBLE PLAN TERMINATION.
(A)  Site Development Plan approval for either subdivision or building
purposes may include:

{1}  Imposition of relevant requirements contained within or
authorized by the City’s Subdivision Ordinance, including but not limited to
dedication of rights of way and assurances for required infrastructure
improvements both on site and off site,

{2)  Submission of an air quality impact assessment pursuant

10 Section 14-16-3-14 of this Zoning Code.

(31 Imposition of other requirements of other City ordinances.
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(B)  Site Development Plans, especially plans for unbuilt areas, are

- e cfanged so that developers can better respond to changing market

. ;m imposed by Sector Development Plans or by terms of approval of a
K
iBmp such as SU-1. Site Development Plans are expected to meet the requirements

{C) Possible Termination of Site Development Plans for Sites Which

s St 3een Fully Developead.

(1} If less than one-half of the approved square footage of a

» Dvwefopment Plan has been built or less than one-half of the site has been

(a)  Seven years after adoption or major amendment of
within six months prior to the seven-year deadline, the owners of the
shall request in writing through the Planning Director that the Planning
extend the plan‘s life an additional five years. At an advertised public
the Planning Commission shall be grant approval if it deems that the Site
ent Plan remains appropriate and the owner intends to fully develop the

sccording to the plan concept. The Planning Commission shall be less likely to

(b)  Subsequently, upon similar requests, the Planning
Z=mmission may grant requests for additional five-year extensions of the plan,

aming the same criteria and process.

(c} If a Site Development Plan is approved for any
additional five-year period by the Planning Commission, an updated Transportation
fmpact Study (TIS) shall be required to determine if there are off-site improvements
=eeded that were not previously required.

{2)  For the purposes of this Subsection C:
(a}  Hereafter, the Planning Director shall provide a

zopy of these Provisions for Plan Termination to the applicant at the time such an

3 ooy




=zl plan or a major plan amendment is approved;

(bl For Site Development Plans approved prior to the

;'-’ & e*ctive date of this subsection, the Planning Director shall as soon as possible

Ty

Swwedopment Plans, the time periods specified in this Subsection C shall be deemed

1 run from the date t.his subsection becomes effective.

{c} A major amendment of a Site Development Plan is

'-.:.r'

;, 21 smendment adopted by the Planning Commission which is not a minor
: smmndment as contemplated by Section 14-16-2-22(A)6) of this Zoning Code.
g

(d]  If an approved Site Development Plan indicates

ases of development, that is mast often an adequate basis for City extension of

_; ]‘l' e He of the Site Development Plan for the later phases. When the first phase
S

)

= been built, extension of the plan for later phases may be granted by the

grevng Director on behalf of the Planning Commission upon a finding that the

S

i

. '-'._~ e 33 previously approved is likely to be built in the future. Appeal of a decision

.:.-.r:lnl Planning Director is to the Planning Commission as provided in Section 14-

of this Zoning Code.

{e} If an approved Site Development Plan has been

aerally completed, the termination of the plan shall not adversely effect or impose

3] Termination of all or part of a Site Development

§ Mem onder the terms of this subsection does not preclude approval of a similar plan

(g} If a Site Development Plan is terminated, the City

{3} Fee, A filing fee of $50 to cover reasonable expenses

.6
e
.-Iz'.
", 7l accompany each request for plan extension.

Section 3. SEVERABILITY CLAUSE. If any section, paragraph, sentence,

m word, or phrase of this ordinance is for any reason held to be invalid or

x
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w24 that it would have passed this ordinance and each section, paragraph,
mcu, clause, word, or phrase thereof irrespective of any provision being
d unconstitutional or otherwise invalid.
Saction 4. COMPILATION. This ordinance shall be incorporated in and
as part of the Revised Ordinances of Albuquerque 1994.

Sacton 5. EFFECTIVE DATE. This ordinance shall take effect five days

pebication in full. H
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#LSSED AND ADOPTED THIS 17th DAY OF __OCTOBER  , 1994.

T 4 YOTE OF 8 __FOR AND 0 AGAINST.

Yes: 8
Excused: Robbins

A&/\/‘B /:)lﬂ/VVuAO

Alan B. Armijo, President
City Council

APFEOVED THIS 5:2 % DAY OF ,1994,

L)

Martin VChaanliyor
City of Albuquerq
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City of Albuquerque Date: June 17,2005

Planning Department _

Development Review Division OFFICIAL NOTIFICATION OF DECISION

P.0.Box 1293

Albuquerque, New Mexico 87103 FILE: Project# 1003859
04EPC-01844 EPC Site Development Plan-
Building Permit

Silverieaf Venures, LLC

5351 Menaul Bivd. NE

Albug. NM 87110 LEGAL DESCRIPTION: for all or a portion of

mmmammmw
Corp., zoned SU-1, 0-1, C-2 and PRD, located
on COORS BLVD. NW, betwoen MONTANO
ROAD NW snd LEARNING ROAD NV,

i 15 acres. (B-12)

contaiming
Juanita Garcia, Staff Plsnner

On June 16, 2005 the Environmental ng Commiasion voted to approve Project 1003859/ (M4EPC
04EPC OIW,aSitestalopmthlmﬁanildinstit. for a portion of Tract 6B, Lands of Ray
Gm!mnllI.OvmestCup..andCOA,mdSU—l for C-2 Uses, O-1 Uses and PRD (Max 20 DU/Acre)
bcatedonOomBlvdbetmemtmoRDNWmdLmﬁnngNW.mﬁnﬁ:gwoﬁmﬂy 15
mbuedonﬂlefouowingﬁndingnndmbjwtmﬂmfouowhsCmdiﬁom:

FINDINGS:

i Mshamtforaﬁwdevdopmmtplmﬁrnnﬂdinsm&rnporﬁmofmmmds
nleyGnhmnm,OvmwutCotp.,andCOA. The site is located on Coors Blvd, south of
Montano, zoned SU-1 C-2 Use (23.3 Acres Max), O-1 Uses (11.7 acres max) and PRD (20

DU/Acre) and contains approximately 15 acres.

2, mappﬁcmhpmpuinsmmallbﬁldhpwhhhdghhﬁmmthumh
ing rostaurant

ﬁze&om4,500m45,720ﬂmfed.mlppﬁemmopommﬁmdms
mmmmmmwwuwummmmmm
smmdedbypublicm@ﬂuuﬁdumdminmlwhicumwmthcmrﬂmde;
twommdd:outswinuisl,onememuﬂ:mdmmatheumectﬁte. The subject site will
dnmﬂhoﬂ:mmmmawndpdmm

EXHIBIT No.b-—



B @

OFFICIAL NOTICE OF DECISION
JUNE 16, 2005

PROJECT #1003859

PAGE 120F 12

AppedtotleityCouncil: Pumugpiwedwithmydminaﬁmoﬂhennvhonmuml

- PlumingCommisﬁmuﬁnsunduﬁﬁsordinmmdwhohawleplmmsndeﬁnedm

Seaimle-MMofﬂwChyofAnnquuquaCom;nbmdveZoﬁngCodamayﬁlem
uppeﬂmﬂmCityCmmcilbyummiﬁnswﬁuenappﬁcaﬁonmthaleninsDepmmfomm
the Plapning Department wi i ISdaylofthemmninscomniuion'sdwiﬁon. The date the
Wmmumnmwmtbummwmmmmﬁf
theﬁﬁemﬁdsyﬁlkmnM,SmhyorhoﬁdnynﬁMinﬂuMaitSmmm.
thonmuworﬁngdayiuouidaedasthedudlineﬁwﬁlingthuppml "The City Council may
mmmwmwﬁammmcwpmpmmmmmm
foltowed. Ifthnydecidethat-nucnyphm.poﬁcinmdadinmmmmmopdy '
ﬁ:!lowed,th:ynhaﬂhmthelppeal. Snchlppﬁkifhwd.nhanbehmdwmﬂn#sdaysoﬁts

filing.
YOUWI[LRBCEIVBNOTIFICAﬂONIFANYPERSONFILBSANAPPEAL IF THERE IS NO

swﬂmﬁmmmumofmmﬁmmﬁﬁNSﬁrsmwdmmmmupoﬁﬁed
inSecﬁonM-lﬁ-S-llofﬂwcompmheuiVﬂZmingCodo. Generally plan ap minated 7 years
after approval by the EPC
.—-——_

.
HOY A Kl

RD/IG/ac

cc:  Consensus Planming, Inc., 924 Park Ave. SW, Albug, NM 87102
Rae Perls, La Luz Landowners Assoc., 15 Tennis Crt. NW, Albuq. NM 87120
Bruce Masson, La Luz Landowners Assoc., 13 Arco NW, Albug. NM 87120
Don MacCornack, Taylor Ranch NA, 5300 Hattiesburg NW, Albug. NM 87120
Ceil vanBetke}, Taylor Ranch Na, 5716 Morgan Lo. NW, Abug. NM 87120
Bill Jack Rodgers, 8308 Codar Creek Dr. NW, Albug. NM £§7120
Lynn Perls, 500 4™ St. NW, Ste 205, Albug. KM 87102
Frank Hale, 5 Teunis Court NW, Albug. NM 87120
Lois Stoan, 21 Tennis Court NW, Albug. NM 87120
Rene Horvath, 5515 Palomino Dr. NW, Albug. NM 87120
Susan Shotland Rodriguez, 7224 Careon Trail NW, Albug. NM 87120



[Bracketad Material] - Delation

( CITY of ALBUY JERQUE
. TENTH COUNCIL S .

COUNCIL BILL NO. . B:23B ENACTMENT NO. .E7C)

SPONSORED BY: Poutine K. Gubbels

1 RESOLUTION
MANDATING HIGH QUALITY IN SITE DEVELOPMENT TYPE PLANS

APPROVED BY THE CITY; CREATING PAREL; REQUIRING REPDRY.

B W R

WHEREAS, whiia the quality that the Clty has been roqulring In alts

davaelopment plans undor the Zoning Codo hao graduslly bsen improving, the

Clty has somatimas epprovad plana which do not mest good standards of

dealgn; ond

o N ®

WHEREAS, sven though the quality of plana has tended to improve

over the lagt saveral years, the City’s standards for quelity and complotaness ( )

[0-]

-
[ =]

eppesor to be in some doubt: end

11 WHEREAS, It iz appropriats for the Chy to now claerty indicots thet it
17  desires end expects quallty sis plans snd to indicate what that moans with
13 rensonable clarity; and

14 WHEREAS, high quelity design snd site devalopmant naed not ba more
16 axpansive to construct than maedlocra plona,

16 8E IT RESOLVED BY THE COUNCIL, THE GOVERNING BODY OF THE CITY

17 OF ALBUQUERQUE, THAT:

18 Boctlon 1. It Is the pollcy of the City thet new developmants subject 1o
#
15 gha devalopment plans should fit into ' nelghborhoods attractively,

20 to the extant that thosa autroundingo aflow such a E the daﬁn of oko ( ' ‘;
21 oe davelopmant In the vicinity. e

22 Soct!c;n 2, {1 ig the policy of the City that in undevelapad areas, good
23 quality design is oxpectad in plte dovslopmont plens; such davslopments ara
24 likely to oot the chersctar of sovglopmont which foflowa In tho area, .

25 Soction 3. !t io the palicy of the Clty that sub-part of one ares under &

26 clto devsiopment pion - whether 5U-1, shopping centar, or avme other T
EXHIBIT NO.
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mmmaMMmmmmmm.:mmm;mm
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plen wiich egoratss 68 ona coordnated whole,

Section 4. nmmmdmmmmmmmm
wmmmmmmwmmmm
with & mindhiz of oudion grede chengo and 06 cenaltvo to tha topegrEsly i ths
ereq.

Bocton B, WWMMM\:MMM'W
Wmm-mwmmmmummmm.
Gostion §. Compists cito devalegment plany for premicos oro izindly
10 W&mmkmﬁmmmww

eitn dovelopment pln fos suldhvision pampesss.

WMWMMMMmmWoMm

mdmwmemmmn@mmum

@ 8 «-u & o BDoW M

inmesdioscly by the Devalopment Priosss Graering Commitizo. Th chesgs of th
mwwmasmﬂmammwmmmmmm
tho genors! previsions of this resahuion. In seiuning Snd fCCOMMGRENG PROpS?
mmmmmmmwmmﬁm
Mmmnwﬁmdmwnwwum

12 increeso in tho cost of censtnesiing devyaiopmEn.

20 A mmmMMdMMMMdm
mmdmwemmmdmmm
mmammmmmm«mmmmmz

21
22
23 mmmMuﬁMmmaW&mm
s MdMWMWWﬂMW
28 Plansing Commistion, mmﬁmdmu«wmmm
28 bo the Chairman of ths Taghk Feroa.

27 B. mwmwmhambmsmcmrmzm.m
m Wmmmmmmmwmm

26 moerho,
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AGAINST.

FOR

B

BY A VOTE OF:
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E. Orogo, Procident

City Councll

o DAY OF _“Ju/afE___ . 1893

Louls E. 8aavedro, Mayor

City of Albuguorquo
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November 7, 2013

Environmental Planning Commission
Plaza de! Sol

PO Box 1293

600 Second Street NW
Albuquerque, NM 87102

Sent Electronically Via E-Mail

RE: Site Plan Termination Question
Dear Chairman Floyd and Members of the Commission:

The Vista del Norte Alliance Neighborhood Association is requesting The Zoning Code 14-16-3-11-C-1*
be followed exactly as written, e.g., that the site plans automatically expire seven years after EPC
adoption or major amendment. It is not in the best interest of the City of Albuquerque to have site plans
valid indefinitely because the Design Review Board signatures were not acquired in a timely fashion.

Sincerely,

Rod Crawle

Vice President

Vista del Norte Alliance
P.Q. Box 6270
Albuquerque, NM 87197

ccffile

*{C) Possihle Termination of Site Development Plans for Sites Which Have Not Been Fully Developed.

[1) if less than one-half of the approved square footage of a Site Development Plan has been built or less than one-haif of
the site has been developed, the plan for the undeveloped areas shall terminate automatically when specified below unless
extended as provided below:

{a) Seven years after adoption or major amendment of the plan: within six months priar to the seven-year deadiine, the
owners of the property shall request in writing through the Planning Director that the Planning Commission extend the plan's
life an additional five years. At an advertised public hearing the Planning Commission shall grant approval if it deems that the
Site Devalopment Plan remains appropriate and the ownar Intands to fully develop the site according to the plan concapt. The
Planning Commission shall be less likely to terminate a site plan if there is lirtle flexibility in how the site can be developed or If
there ks a strong architectural or landscaping character on the site which should be preserved.

(b} Subsequently, upon simifar requests, the Planning Commission may grant requests for additional five-year extensions
of the plan, using the same criteria and process.

{€) 1§ a Site Development Plan Is approved for any additional five-year period by the Planning Commission, an updated
Transportation impact Study {TI5) shall be required to determine if there are aff-site improvements needed that were not
previpusly required.



Landscape Association

PO Box 6270 / ABQ, NM 871 ?7
Tel [505] 344-0822 / Fax {505} 345-6033
Email: tuscanylandscape@me.com

November 7, 2013

Chairman Hugh Floyd
Environmental Planning Committee
Transmitted via email to City Planning

Dear Mr. Floyd,

As you are well aware, our neighborhood is surrounded by multiple undeveloped land
tracts. Our Neighborhood Association is very involved in the Westside Coalition of
Neighborhoods, with TNA President Harry Hendriksen presently serving as an officer for
the Coalition. As NA Board, our Directors have been carefully following yet another
westside landmark decision that will impact communities city-wide. It was, in fact a
topic of conversation at our joint Annual Meeting held on October 2™,

Our community has been the recipient of multiple decisions handed down by the Design
Review Board through the years. Each Decision Document is specific as to when the site
plan expires, and the Decision / Approval itself, not the date it was physically executed,
should be the precedent. As we interpret the Zoning Code, there is a written provision for
a site plan to terminate automatically seven years after the adoption by the DRB.

Our Board feels that the Zoning Code should be followed. This decision does not just
affect Taylor Ranch and the Coors / Montano parcel; we here in Tuscany have similar
commercial tracts of DRB approved site plans yet to be developed for one reason or
another — they too need to be held to this same standard for expiration in accordance with
existing Zoning Code.

Respectfully Submitted,

TLA / TNA Board of Directors



WEST SIDE COALITION OF NEIGHBORHOOD ASSOCIATIONS
P. O. Box 67511
Albuquerque, New Mexico 87193
E-mail: wsconamembers@gmail.com

November 5, 2013

Mr. Hugh Floyd, Chairman
Environmental Planning Commission
City of Albuquerque

600 Second Street NW

Albuquerque, New Mexico 87102

Re: Coors and Montano 2005 site plan expiration — Project #1003859/04EPC-01844

Dear Chairman Floyd, and Commissioners,

The Westside Coalition of Neighborhood Associations (WSCONA) stands with The Taylor Ranch Neighborhood
in opposition to the 2005 Site Plan to continue for more than seven (7) years after the Environmental Planning
Commission (EPC) Notice of Decision was issued.

The West Side Coalition of Neighborhood Associations believes that the seven (7) year time line begins
when the Environmental Planning Commission (EPC) adopts the site plan. This is in accordance with
Zoning Code 14-16-3-11-C-1;

“Uf less than one-half of the approved square footage of a Stte Development Plan has been built or less than one-haif of the site
has been developed, the plan for the undevelgped areas shall terminate antornatically. . ...seven years after adaption or major
amendment of the plan.”

It has always been our understanding that the site plan expires seven (7) years after EPC approval. This is stated on
the EPC Notice of Decision and also in the Zoning Code. It has been more than seven (7) years since the EPC
approved the 2005 Coots and Montano site plan and that it has expired. This is not in the city and neighborhood
best interest because changes have occurred in the surrounding environment and regulations have changed over
time - plans need to be reviewed and updated.

We do not believe that this was the intent of the City Council when they approved a seven (7) year time limit on site
plans in the mid 1990’s. We believe that the City Council intended that the seven (7) year time-limit for the site plan
begins at the time of the EPC approval, not after Development Review Board final sign off.

Thank you,

Candy Patterson, President
West Side Coalition of Neighborhood Associations
Cell#: 505/321-1761



Marrone, Carmen M.

From: Marianne Barlow <mombeeluz@comcast.net>
Sent: Sunday, October 06, 2013 5:09 PM

To: Marrone, Carmen M.

Subject: EPC meeting on Oct. 10

Dear Ms. Marrone,

This e-mail is in reference to zoning code 14-16-3-11C-1 regarding site-plan termination pertaining to the Silver Leaf disputed
parcel East of Coors Blvd. and South of Montano. The building permit for this site was approved in 2005 by the EPC and sent
to the DRB. My understanding is that not all of the DRB members signed oft on the permit because not all conditions were
met, the developers went no further and the approval was not completed. And, an extension was never filed. NOW

the developers want to obtain another signature, take advantage of the original partiaily approved plan and start building.

A Problem: according to zoning laws, a site plan terminates atter 7 years. There is a reason for this; after this length of time,
roads change, neighborhoods change, needs change, environment changes etc. A whole new understanding of an area needs to
be assessed before developing a NEW plan which needs to go through proper channels including public input and tratfic and
environmental studies. By not uphoiding this rule, the city is in effect saying that a developer has unlimited time to develop
without taking into consideration changing circumstances.

I am a member of the La Luz Homeowner's community just South of the referenced site. We here, as well as our neighbors, see
this area as a vitally important small part of the Bosque environment. Since this area was sold, there have been many changes
including increased use of the Bosque trails, a picnic entry area to the Bosque, greater understanding of the Bosque environment
as fostered by the school/city programs, an ad hoc balloon landing site and neighborhood interest in developing smail
businesses which enrich and cater to this environmentally sensitive place. The City has an opportunity here to foster something
a little different from the endless fast food strip malls along Coors. We support upholding the law and requiring the developer
to begin again with a plan for this site.

Very Sincerely,
Marianne Barlow

mombeeluz@comecast,net

(505) 898-5716



Marrone, Carmen M.

From: David Roth <dsroth@mac.com>

Sent: Saturday, October 05, 2013 9:09 AM

To: Marrone, Carmen M.; Carruthers, Madeline M.
Subject: EPC Meeting Oct. 10, 2013

Carmen and Madeline,

Regarding the site plan termination question that is before the board at the upcoming October 10th
meeting please consider the opinion of many Albuquerque residents including myself.

The Zoning Code should be followed exactly as written, e.g., that site plans automatically expire 7
years after EPC adoption or major amendment. It is not in the best interest of the City to have site
plans valid indefinitely because Design Review Board signatures were not acquired in a timely

way.
Please pass this on to all EPC board members for their review. Thank you.
Sincerely,

David Roth



Marrone, Carmen M.

From: Anne Salopek <annesalopek@yahoo.com>

Sent: Friday, October 04, 2013 11:37 AM

To: Marrone, Carmen M.; Carruthers, Madeline M.

Ce: BOSQUE Barb Gorham; BOSQUE Bhanu Harrison; BOSQUE Phyllis Kennedy; BOSQUE
Tara Cunnings; Regina Granat; Sylvia Bailey

Subject: Site plan termination question for EPC Oct. 10th

To Whom It May Concern,

I believe that it is critical that the EPC should follow the Zoning Code as it is written,
specifically that site plans expire 7 years after adoption or major amendment. It is not in
the best interest of the city, or the neighborhoods, for site plans to be valid indefinitely.,
Coors and Montano is a major intersection which has seen changes to the area in the
last 7 years. Not the ieast of which is a new development that has just begun clearing
ground adjacent to the proposed Walmart Neighborhood Market site. This particular area
near Coors and Montano is a contentious one. The public must be allowed to give

input. Design Review Board signatures must be acquired in a timely manner.

As you know, previously, the big box Walmart proposal for the same site, made by the
same developer, Silver Leaf, was unanimously defeated by the City Council after a long,
protracted battle. Although this is a different proposal, the site remains the same, and
key City Ordinances still apply, but the area has changed. The developer must not be
allowed to bypass the public process of approval. It would appear they are trying to do
just that by looking for some loophole technicality to enable them to use an old site plan
which was never fully approved because conditions were not met and signature not
acquired. This is a deceitful way for Silver Leaf to avoid the public process. It is an
obvious attempt at trying to dodge addressing all the issues which led the City Council to
deny the previous proposal.

The EPC cannot in good faith give carte blanche to a developer on an outdated

proposal, which was never a slam dunk in the first place, for such a controversial area of
town. The EPC has a duty to the citizens of Albuguerque to not take short cuts, nor to
allow developers to take short cuts.

Anne Salopek
Resident of Northwest Albuquerque



Marrone, Carmen M.

From: queengf <queengf@gmail.com>
Sent: Thursday, October 03, 2013 8:34 AM
To: Marrone, Carmen M.

Subject: walmart market

i am opposed to putting a walmart market at coors and montano!

please respect the wishes of the neighborhood and others who use the bosque and keep large stores out of the
area.

thank you,
gayle finch

6915 rim rock circle nw
abq 87120



Marrone, Carmen M.
-

From: Megan Cochrane <megandcochrane@gmail.com>
Sent: Thursday, October 03, 2013 10:33 AM

To: Marrone, Carmen M,; Carruthers, Madeline M.
Subject: RE: Wal-Mart Store at Montano and Coors

The Zoning Code should be followed exactly as written, e.g., that site plans automatically expire 7 years after
EPC adoption or major amendment. It is not in the best interest of the City to have site plans valid indefinitely
because Design Review Board signatures were not acquired in a timely way.

Please keep the Rio grand and prevent this project from continuing. The beauty of that intersection, the lovely
drive that is Montano would be sullied and destroyed by the addition of this store and the massive influx of
traffic.

Respectfully,
Megan Cochrane



Marrone, Carmen M.

From: Rae Perls <raeperls@aol.com>

Sent: Monday, September 23, 2013 6:47 PM

To: Marrone, Carmen M.

Subject: Note for Record for EPC Hearing on October 10, 2013

La Luz Landowners Association is always concerned when developers attempt to circumvent the process that is in place
for both community and EPC review of projects. We strongly. feel that a site plan created more than seven years ago
needs public review since there are changed conditions. On Coors near Montano much has changed in the time since the
Silverleaf proposal was partly approved by the EPC in 2005. We think it is important for the plan currently in question to
be corrected and redesigned to meet current regulations under the Coors Corridor Plan, and to require additional careful
review by the City Planning Dept before being sent to EPC for formal approval. We want a facilitated meeting to offer
opportunities for neighborhood input on the plan. Going directly to DRB under the present circumstances appears to be a
way to back-door an approval of a site plan for building permit that is flawed.

Carmen; As always your attention is appreciated. Sincerely, Rae Perls



PLEASE NOTE: The Neighborhood
and/or Homecowner Association
information listed in this lefter is

valid for one (1) month. If you

H haven't filed your application
Clty Of Albuquerque within one (1) month of the date of
P.O. Box 1293, Albuquerque, NM 87103 this letter - you will need to get an
September 5, 2013 updated lefter from our office,

Carmen Marrone

City of Albuquerque

Planning Department

600 Second Street NW, Third Floor/87102
Phone: 505-924-3814/Fax: 505-924-3339
E-mail: cmarrone@cabg.gov

Dear Carmen:

Thank you for your inquiry of September 8, 2013 requesting the names of ALL
Neighborhood and/or Homeowner Associations and Coailitions who would be
affected under the provisions of 0-92 by your proposed project af (EPC SUBMITTAL) -
LOT 6-B, LANDS OF RAY GRAHAM IIl, OVENWEST CORP. LOCATED ON
COORS BOULEVARD NW BETWEEN MONTANO ROAD NW AND LEARNING
ROAD NW Zone Map: E-F-12.

Our records indicate that the Nelghborhood and/or Homeowner Associations
and Coalitions affected by this proposal and the contact names are as follows:

See “Aftachment A" for contact information on this EPC
Submittal - swinklepleck

Please note that according to O-92 you are required to notify each of these contact
persons by certified mail, return receipt requested, before the Planning Department will
accept your application filing. IMPORTANT! Faillure of adequate notification may result
in your Application Hearing being deferred for 30 days. If you have any questions
about the information provided, please contact me at {505) 924-3902 or via an e-mail
message at swinklepleck@cabg.gov or by fax at (505) 924-3913.

Sincerely,

Steptani Winflepleck LETTERS MUST BE SENT TO BOTH
Stephani Winklepleck CONTACTS OF EACH

Neighborhood Ligison
OFFICE OF NEIGHBORHOOD COORDINATION
Planning Department

NA AND/OR HOA AND COALITION
PROVIDED ON THIS LETTER.

planningrmaform{03/20/12)



ATTACHMENT A

Carmen Marrone

City of Albuquerque

Planning Department

600 Second Street NW, Third Floor/87102
Phone: 505-924-3814/Fax: 505-924-3339

E-mail: cmarrone@cabqg.gov
Zone Map: E-F-12

LA LUZ DELSOL N.A. “R”
*Art Woods
33 Wind Rd. NW/87120 890-8664 (h)
Terry Wilmot
10 Mill Rd. NW/87120-1915

LA LUZ LANDOWNERS ASSOC. “R”
*Laura Campbell
15 Pool NW/87120 688-6923 (c)
Rae Perls e
15 Tennis Ct. NW/87120 898-8833 (h)

TAYLOR RANCH N.A. “R"
*Ray Shortridge
4800 College Heights Dr. NW/87120 604-3908 (c)
Rene Horvath
5515 Palomino Dr. NW/87120 898-2114 (h)

WESTSIDE COALITION OF N.A.'S

*Candelaria Patterson, 7608 Elderwood NW/87120 321-1761 {c)
Harry Hendriksen, 10592 Rio Del Sole Ct. NW/87114-2701 890-3481 {h)

* President of Association or Coalition



Planning Department
Suzanne Lubar, Acting Director
600 2™ Street NW ~ 3" Floor
Albuquerque, NM 87102

Richard ]. Berry, Mayor

To: Neighborhood Representative

From: Carmen Marrone, Manager, Current Planning Section
Planning Department

RE: EPC Project #1003859, Case #13EPC-40137
Date: September 6, 2013

This is to inform you that the City of Albuquerque, Development Review Board (DRB)

Chair is requesting the Environmental Planning Commission’s (EPC) interpretation of

§14-16-3-11(C) of the Zoning Code, POSSIBLE TERMINATION OF SITE

DEVELOPMENT PLANS FOR SITES WHICH HAVE NOT BEEN FULLY
PO Box1293 DEVELOPED. This request is tied to Project #1003859, 04EPC-01844, a Site
Development Plan for Building Permit (the Plan) that was approved by the EPC on
June 16, 2005. As a condition of approval of the Plan, the EPC delegated final sign-off
of the Plan to the DRB (Condition #1). In May of this year, the applicant circulated
the Plan to the DRB for final sign-off.

Albuquerque

NM 87103
The EPC is being asked to clarify when, and if, the Plan was “adopted” or “approved”
www.cabg.gov  On June 16, 2005 or if adoption occurs with DRB sign-off. Details of the question are
contained in the attached letter from the DRB Chair dated July 26, 2013. I am also
enclosing a map of the Plan site.

The request will be heard by the EPC on Octaber 10, 2013 in the Plaza del Sol Hearing
Room, 600 2™ Street NW. Please feel free to contact me at (505) 924-3814 or at

cmarrone(@cabq.gov if you have any questions.



Letter to the Environmental Planning Commission Regarding Possible Expiration of Andalucia Site Plag for Building Permit

July 26, 2013

Hugh Floyd PE

Chair — Environmental Planning Commission
C/O: City of Albuquerque Planning Department
600 Second Street NW

Albuquerque, NM 87102

Also sent by email to: cmarrone@cabq.gov

RE: Possible Expiration of Site Plan for Building Permit for Project # 1003859—
04EPC-01844

Dear Mr. Floyd:

This correspondence is a request for a clarification by the Environmental
Planning Commission (the “EPC”) on an issue that has recently arisen relating to
EPC Project #1003859. On June 16, 2005, the EPC voted to approve Project
#1003859—04EPC-01844, a Site Development Plan for Building Permit (the
“Plan”). At that meeting, the EPC delegated final sign-off authority for the Plan to
the Development Review Board (the “DRB”) to certify compliance with the EPC
conditions of approval, At its January 25, 2006, meeting, the DRB conditionally
approved the Plan but withheld the final signatures of the individual board
members representing Transportation Development and Planning. In May of this
year, Silver Leaf Ventures, LLC, (“Silver Leaf’) recirculated copies of the Plan and
requested the final DRB member signatures. On June 5, 2013, I received a letter
from Timothy V. Flynn-O’Brien, Esq., as the representative of the Taylor Ranch
Neighborhood Association, challenging the Plan’s current status.

It is my understanding that City of Albugquerque (“City”) Planning and Legal
staff have met with Mr. Flynn-O'Brien and representatives of Silver Leaf to discuss
the issues surrounding the Plan. In addition to these meetings, more letters from
both Mr. Flynn-O'Brien and Mr. Pete Daskalos, as representative of Silver Leaf,
followed. I have attached copies of all of these letters to this correspondence. Within
these letters, several issues relating to EPC condition conformance, the Coors
Corridor Plan, infrastructure, view planes, and previous appeals are discussed. [ am
not requesting that the EPC make a ruling on these issues. However, one key
question requires clarification from the EPC: at what point did the EPC intend that
the Plan be “adopted” or “approved” so as to start the Zoning Code’s seven year time

period for plan expiration?



Letter to the Environmental Planning Commission Regarding Possible Expiration of Andalucfa Site Plan for Building Permit

Under § 14-16-3-11 (C) R.O. Albuquerque 1994, “[i]f less than one-half of the
approved square footage of a Site Development Plan has been built or less than one-
half of the site has been developed, the plan for the undeveloped areas shall
terminate automatically . . . [sleven years after adoption or major amendment of the
plan.” In addition, the Official Notice of Decision for the Plan included wording
referencing § 14-16-3-11 and noting “lglenerally plan approval is terminated 7 years
after approval by the EPC.” However, in 2005, the EPC only conditionally approved
the Plan and delegated final sign-off authority to the DRB. Under such a delegation,
the argument can be made that a plan’s “adoption” occurs at the DRB sign-off, and
not through any action of the EPC.

Complicating the issue, the Plan was again conditionally approved at a DRB
hearing with final sign-off further delegated to individual DRB board members.
Those board members’ signatures have not yet been acquired. Accordingly, a logical
argument can be made that the seven year termination provision will not begin to
run until the final DRB member’s signature is attached to the Plan. The position
that “adoption” occurs upon final DRB signature has been endorsed by Planning
staff over the last several years. However, this position also leads to a situation
where a site plan requiring a single DRB member signature would be valid
indefinitely—regardless of the changes to the surrounding environment and
regulations.

[ understand that interpretations of the Zoning Code are typically made by
the Zoning Enforcement Officer (the “ZEO”). However, the City Council has recently
discouraged the ZEO from issuing declaratory rulings when an appeal is pending.
Mr. Flynn-O'Brien’s letters generally appear to be an attempt to appeal any
decisions regarding DRB sign-off of this EPC delegated Plan. Accordingly, as the
Planning Director’s representative on DRB, [ am asking the EPCto clarify when,
and if, the Plan was “adopted” or “approved”. The City Attorney’s Office has
encouraged me to request that you make this decision at an advertised hearing,
allowing for notice and appeal.

Very truly yours,

2

Wolfe for:
Jack Cloud
Chair - Development Review Board
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CITY OF ALBUQUERQUE
PLANNING DEPARTMENT
PROPERTY OWNERSHIP LIST

Meeting Date: Thursday, October 10, 2013 [UD585Y)

Zone Atlas Page: E-12

Notification Radius: Neighborhood Associations
100ft plus r.o.w

Cross Reference and Location: Coors Between Montano & Learning NW

Applicant: COA Planning Dept.
600 2™ St. NW
Albuquerque, NM 87102

Agent:

Special Instructions:

Notice must be mailed from the
City’s 15 day’s prior to the meeting.

Date Mailed: F - /3
Slgﬂature:/%w’ "
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H AUZAV-0D-008-
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SILVER LEAF VENTURES LLC
Or Current Owner

5319 MENAUL BLVD NE
ALBUQUERQUE NM 87110

CAVALIER INVESTMENTS LLC
Or Current Owner

PQ BOX 35754
ALBUQUERQUE NM 87176

WRIGHT MICHAEL S

Or Current Owner

3608 CALLE OVEJA CT
ALBUQUERQUE NM 87120

SILVER LEAF VENTURES LLC
Or Current Owner

5319 MENAUL BLVD NE
ALBUQUERQUE NM 87110

PEKNIK GEORGE & SABINA
Or Current Owner

3612 CALLE OVEIA CT NW
ALBUQUERQUE NM 87120

SILVER LEAF VENTURES LLC
Or Current Owner

5319 MENAUL BLVD NE
ALBUQUERQUE NM 87110

CITY OF ALBUQUERQUE
Or Current Owner
PO BOX 2248

ALBUQUERQUE NM 87103 2248

BOSQUE SCHOOL

Or Current Owner

4000 LEARNING RD
ALBUQUERQUE NM 87120

B80SQUE SCHOOL

Or Current Owner

4000 LEARNING RD
ALBUQUERQUE NM 87120

La Luz Landowners Assoc,
Laura Campbell

15 Pool NW
Albuguerque, NM 87120

Y
{ g091s pAMBAY (@)

{ windog pioges o sapgaps  SBIELD
| 9puye aintpey ey ¢ zo)dey P'
ANDALUCIA VILLAS LLLP

Or Current Owner

300 BENTON RD

BOSSIER CITY LA 71111

JPS LLC % WALGREEN CO. RE PROPERTY
TAXDEPT

Or Current Owner

POBOX 1159

DEERFIELD L. 60015

BOSQUE MONTANC HOMEQOWNERS
ASSOCIATION INC C/O CAROL RICKERT &
ASSOCIATES

Or Current Owner

4121 EUBANK BLVD NE

ALBUQUERQUE NM B7111

BERNAL MADELINE C

Or Current Owner

2608 LOS TRETOS NW

ALBUQUERQUE NM 87120

HALLE PROPERTIES LLC DEPT 1100 NMAO7
Or Current Owner

20225 N SCOTTSDALE RD

SCOTTSDALE AZ 85255

THELEN MELANIE
Or Current Owner
3616 CALLE OVEJA CT NW
ALBUQUERQUE NM 87120

WOLVERINE LAND COMPANY LLC
Or Current Owner

8525 JEFFERSON NE
ALBUQUERQUE NM 87113

AMERICAN REALPROP

Or Current Owner

5601 TAYLOR RANCH DR NW
ALBUQUERQUE NM 87120

La Luz Del Sol N.A.

Art Woods

33 Wind Rd. NwW
Albuguerque, NM 87120

La Luz Landowners Assoc.
Rae Perls

15 Tennis Ct. NW
Albuguerque, NM 87120
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CFCDS-H LLC % CVS/CORP #7242-01

Or Current Owner

CVSDR

WOONSOCKET RI 02895

BOSQUE SCHOOL

Or Current Owner

4000 LEARNING RD
ALBUQUERQUE NM 87120

TAYLOR JOEL P ETUX ETAL TRUST % WELLS
FARGO BNK NM N.A.

Or Current Owner

PO BOX 1968

ALBUQUERQUE NM 87103 1968

BOSQUE SCHQOL

Or Current Owner

4000 LEARNING RD
ALBUQUERQUE NM 87120

JPS LLC C/O MAESTAS & WARD PROP.
MGMT.

Or Current Owner

PG BOX 91090

ALBUQUERQUE NM 87199

CITY OF ALBUQUERQUE

Or Current Owner

PO BOX 2248

ALBUQUERQUE NM 87103 2248

CiTY OF ALBUQUERQUE

Or Current Owner

PO BOX 2248

ALBUQUERQUE NM 87103 2248

SILVER LEAF VENTURES LLC
Or Current Owner

5319 MENAUL BLVD NE
ALBUQUERQUE NM 87110

La Luz Del Sol NLA.

Terry Wilmot

10 Mil Rd. NW
Albuguerque, NM 87120

Taylor Ranch N.A.

Ray Shortridge

4800 College Heights Dr. NW
Albuquerque, NM 87120
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Taylor Ranch N.A, Westside Coalition of N.A's Westside Coalition of N.A's
Rene Horvath Candelaria Patterson Harry Hendriksen
5515 Palomino Dr. NW 7608 Elderwood NW 10592 Rio Del Ct.
Albuquerque, NM 87120 Albuquerque, NM 87120 Albuquerque, NM 87114
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CITY OF ALBUQUERQUE ENVIRONMENTAL PLANNING COMMISSION

PLANNING DEPARTMENT Project #: 1003859 Case #:13EPC 40137
CURRENT PLANNING SECTION November 14, 2013
Page 2

D e ————————————————————————————— T —————————————

and referred to the Land Use Hearing Officer (LUHO). The LUHO recommended that the City
Council grant the appeal and modify the EPC’s FFindings and Conditions as follows:

Finding #16 should be modified to read:

The proposed buildings did not meet the height, bulk and setback requirements of the view
preservation policies within the Coors Corridor Plan.

Condition #9.a should be modified to read:

All buildings must comply with all the requirements of Issue 4, Visual Impression and Urban
Design Overlay Zone of the Coors Corridor Plan including, but not limited to the portion in
Section C, View Preservation for Corridor Segmenis 3 and 4, Policy 1 View Preservation, Section
B.1 and 2, Height, Bulk, and Massing that specified, “In no event will the building height be
permitted to penetrate above the view of the ridge line of the Sandia Mountains as seen from four
Jeet above the east edge of the roadway. Also, in no event will more than one-third of the total
huilding height outside of the setback area for multi-story buildings be permitted to penetrate
through the view plane. Not more than 30% of the view area shall be obscured by the bulk of the
buildings placed on the parcel. The applicant shall ensure that all single story or mdti-story
buildings and towers comply with this requirement. The f2003] submitted site development will
be required to meet the view preservation policies contained in the Coors Corridor Plan.

In addition, the LUHO recommended an additional condition for approval by the City Council:

Measurement for the view plane on Coors Boulevard shall be taken from the east edge of the east
driving lane as it exists today.

Note: Final DRB sign-off of the 2005 SPBP will require compliance with the above conditions.
On September 19, 2005, the City Council voted to accept the LUHO"s recommendation. in full.

On January 25, 20006, the DRB conditionally approved the SPBP with further sign-off delegated to
DRB members representing Transportation Development and Planning (DRB Chair). To date, the
final two signatures have not been obtained by Transportation or the DRB Chair.

In October of 2011. the property owner/applicant submitted an application for SPBP regarding the
subject site. The intention was to have the 2011 SPBP supersede the 2005 SPBP. After many public
hearings, the City Council ultimately denied the request for SPBP on March 4, 2013.

In April of 2013, the property owner/applicant of the subject site began inquiring about obtaining the
final two DRB signatures on the 2005 SPBP and held separate meetings with various Planning and
Transportation staff in order to address the EPC Conditions of Approval imposed by the EPC. The
applicant was informed by the Zoning Enforcement Manager and other managers within the Planning
Department that the 2005 SPBP was still active and that expiration of a SPBP occurred seven (7)
years from DRB final sign-off.

On June 5, 2013, the DRB Chair received a letter from Mr. Timothy Flynn-O’Brien, Esq., as the
representative of the Taylor Ranch Neighborhood Association, challenging the status of the 2003
SPBP. Mr. Flynn-O Brien claims that adoption of the SPBP occurred with the EPC approval in June



CITY OF ALBUQUERQUE ENVIRONMENTAL PLANNING COMMISSION
PLANNING DEPARTMENT Project #: 1003859 Cuse #: 13EPC 40137
CURRENT PLANNING SECTION November 14, 2013

Page 3
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of 2005. As such. the SPBP expired seven years alter that date - June of 2012, According to Mr.
Flynn-O’Brien, the applicant cannot seck final signatures on an expired SPBP and will have to re-
apply for SPBP approval.

Il. ANALYSIS
COMPREHENSIVE ZONING CODE
Applicable Section Language
Section 14-16-3-11
(C) Possible Termination of Site Development Plans for Sites which have not been fully developed.

(1) If less than one half of the approved square footage of a site development plan has been buill or
Jess than one half of the site has been developed, the plan for the undeveloped areas shall
terminate automatically when specified below unless extended as provided below:

(a) Seven years afler adoption of major amendment of the plan: within six months prior to the
seven-year deadline, the owners of the property shall request in writing through the
Planning Director that the Planning Commission extend the plan’s life an additional five
years, At an advertised public hearing, the Planning Commission shall grant approval if it
deems that the Site Development Plan remains appropriate and the owner intends to fully
develop the site according to the plan concept. The Planning Commission shall be less
likely to terminate a site plan if there is little flexibility in how the site can be developed or
if there is a strong architectural or landscaping character on the site which should be
preserved.

(2) (¢) A major amendment of a Site Development Plan is an amendment adopted by the Planning
Commission which is not a minor amendment as contemplated by §14-16-2-22(A)6) of

this Zoning Code. (L_D 4 » ﬂgr‘l QA:’ e -QT"N“ 'U‘w'f o g(@{&x}%

The question before the EPC is whether the 7-year time clock starts with “adoption™ or “approval” of
the site plan by the EPC or the DRB. Zoning Enforcement Managers (ZEM), both past and present,
have had a long-standing interpretation that a site development plan expires seven ycars after DRB
sign-ofl of the plan.

Arguments for the Zoning Enforcement Manager’s interpretation

The Zoning Enforcement Manager has relied on the first section of the ordinance, §14-16-3-
11(C) (1). that provides the intent of the regulation — that is. in order for an owner to get at least
one-half of the site built or developed, a DRB signed-off site plan is required. Development
cannot occur with an EPC-approved site plan. Stalf and applicants have relied on this
interpretation since 1994 when this section of the zoning code was amended to establish
procedures for possible plan termination (C/S O-23. Enactment No. 43-1994). Except for the
current case in question, Planning Stalf cannot recall a case where the current language in the
ordinance has raised a question.

(1< As. ©ia
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CITY OF ALBUQUERQUE ENVIRONMENTAL PLANNING COMMISSION

PLANNING DEPARTMENT Project #: 1003859 Case #:13EPC 40137
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Arguments against the Zoning Enforcement Manager’s interpretation

The Taylor Ranch Neighborhood Association and the West Side Coalition of Neighborhood
Associations disputes the Zoning Enforcement Managers™ long standing interpretation of the
ordinance and relies on the second part of the ordinance, §14-16-3-11 (C) (1) (a), that indicates
that the seven-year time clock starts with “adoption or major amendment of the plan.”

Regarding “major amendment of the plan”, the 2005 SPBP is not considered an amendment of a
plan since there is no previous plan to amend. The 2005 SPBP is the first site plan to receive
conditional approval by the EPC.

Regarding “adoption of the plan®, the Zoning Enforcement Manager considers adoption or
approval of a plan to occur with the final signature of the DRB.

EPC Condition of Approval #1

Condition #1 of the 2005 SPBP is standard language that the EPC adopts when approving site
development plans. This condition is still being applied today. A question for the EPC to
consider is whether this condition means that the site development plan is officially approved by
the EPC or the DRB. It is the Planning Department’s beliel that Condition #1 indicates that final
approval of the site plan does not occur until the DRB signs off on the plan. An applicant cannot
move forward with development of a site until the plan is officially signed off by the DRB. The
DRB sign-ofT is the second step in the approval process and without the sign-off, approval is not
complete. The Planning Department equates DRB final sign-off with final “adoption” of the

plan. ™ 0RE it PKIPW\I\!)(Q (?Qﬁ" RPFUMJ EpC CaAd o

Il AGENCY & NEIGHBORHOOD COMMENTS ~ §1, O (- e voe{ve

Reviewing Agencies

The application was distributed to all of the regular agencies for comment. No comments were
received.

Neighborhood/Public

The La Luz Del Sol N.A., La Luz Landowners Assoc.. Taylor Ranch N.A. and the Westside
Coalition of N.A.s were notified regarding this request. Comments have been received from some
of the associations indicating opposition with the Zoning Enforcement Manager’s and the Planning
Department’s interpretation regarding which body actually adopts a site plan. The Neighborhood
Associations believe that adoption of a site plan occurs with EPC approval.

Letters to the EPC have been submitted by Tim Flynn-O*Brien, Esq., representing the Taylor
Ranch N.A. and by Catherine F. Davis. P.C., representing the property owner/applicant. Both
attorneys have expressed opposing views of the matter and are relying on the EPC to make the
final decision.



CITY OF ALBUQUERQUE ENVIRONMENTAL PLANNING COMMISSION

PLANNING DEPARTMENT Project #: 1003859 Cuse #:13EPC 40137
CURRENT PLANNING SECTION November 14, 2013
Page 5

e ]

Mr. Flynn-OBrien asserts that the ZEM’s interpretation regarding site plan expiration is
inconsistent with the purpose of the ordinance, which is, “to terminate site plans so that
development is subject to current plans.” He claims that if the time clock starts after final DRB
signofT, it would allow site plans to have an infinite life if the developer does not obtain sign of[.
“This is inconsistent with the plain language. legislative purpose. legislative history and the City’s
writlen inlerpretation of §14-16-3-117". Mr. Flynn-OBrien emphasizes this point by pointing out
that the Official Notice of Decision for the 2005 SPBP includes information from the Planning
Department that states, “Generally, plan approval is terminated 7 years after approval by the EPC.”
This statement was changed in 2010 to simply refer to §14-16-3-11 regarding site plan
lermination.

Ms. Davis. who represents the applicant for the 2005 SPBP, is of the position that the EPC
delegated final sign-off authority to DRB, therefore the Plan’s adoption date is not until DRB sign-
off. Ms. Davis also claims that the infrastructure on the site has been fully constructed. which
amounts to at least $6,500.000. She refers to a letter from the City Engineer to the applicant dated
April 14, 2010. This letler refers to a Subdivision Improvements Agreement (SIA) between the
applicant and the City of Albuquerque, executed on September 27. 2005. Staff has not verified
whether the SIA is part ol the overall site development for subdivision for Andalucia North
(approx. 70 acres between Montano and Learning Rd.), which was also approved by the EPC at
around the same time as the 2005 SPBP or il the SIA is part of the 2005 SPBYP for Tract 6B,
approximately 15 acres. Since the 2005 SPBP did not receive conditional approval by the DRB
until January 25. 2006. it appears that the $6,500,000 infrastructure costs are associated with the
overall site development [or subdivision.

1V, CONCLUSION

Mention that Staff has prepared Findings of Fact that provide historical context for the case. StafT is not
making a recommendation. rather Finding #18 presents options from which the EPC must choose.
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7.

In April of 2013, the owner/applicant began secking final DRB sign-off on the 2005 SPBP
involving the subject site. The applicant made several inquiries of Planning Staff, including ihe
Zoning Enforcement Manager, the Urban Design & Development Manager and the Current
Planning Section Manager regarding the status of the 2005 SPBP and whether the applicant
could seek final sign-off of the 2005 SPBP. In all instances of inquiry, the Planning Staff
determined that the 2005 SPBP had not expired and that the applicant could proceed with final
DRB sign-off of the 2005 SPBP.

On June 5, 2013, the DRB Chair received a letter from Mr, Timothy V. Flynn-O’Brien, Esq., as
the representative of the Taylor Ranch Neighborhood Association, challenging the status of the
2005 SPBP. Mr. Flynn-O’Brien claims that pursuant to Section 14-16-3-11 (C) of the Zoning
Code, the SPBP expired on June 16, 2012, seven years after EPC approval of the plan.

Section 14-16-3-11 (C) (1) of the Zoning Code states,

If less than one-half of the approved square footage of a Site Development Plan has been built or
less than one-half of the site has been developed, the plan for the undeveloped areas shall terminate
automalically when specified below unless extended as provided below:

{a) Seven years after adoption@r%{ior amendment of the plan: within six months prior to the
seven-year deadline, the owners of the property shall request in writing through the Planning
Director that the Planning Commission extend the plan’s life an additional five years. At an
advertised public hearing, the Planning Commission shall grant approval if it deems that the
Site Development Plan remains appropriate and the owner intends to fully develop the site
according to the plan concept. The Planning Commission shall be less likely to terminate a site
plan if there is little flexibility in how the site can be developed or if there is a sirong
architectural or landscaping character on the site which should be preserved.

. The long-standing interpretation of the current and past Zoning Enforcement Managers has been

that a site development plan expires seven years after DRB sign-off of the plan. The reason for
this interpretation is that they have relied on the first section of the ordinance, §14-16-3-11(C)
(1), that provides the intent of the regulation — that is, in order for an owner to get at least one-
half of the site built or developed, a DRB signed-off site plan is required. Development cannot
occur with an EPC-approved site plan. This same interpretation was communicated to the
applicant in April of 2013 when he began pursuing final sign-off of the 2005 SPBP.

X Less than one-half of the approved square footage of the Site Development Plan has been built.

12.

The Taylor Ranch Neighborhood Association and the West Side Coalition of Neighborhood
Associations disputes the Zoning Enforcement Managers’ long standing interpretation and relies
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FINDINGS - 13EPC 40137, to determine the status of the Andalucia, Traet 6B Site Development
Plan for Building Permit, Project #1003859, Case #04EPC-01844
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This is a request for clarification by the EPC regarding the status of the Andalucia, Tract 6B Site
Development Plan for Building Permit (SPBP), Project #1003859, Case #04EPC-01844. The
subject site is undeveloped and located at the southeast comer of Coors & Montano NW and

contains approximately 15 acres.
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The SPBP was approved by the EPC, with Conditions, on June 16, 2005. Condition #1 states.
“The EPC delegates final sign-off authority of this site development plan to the Development
Review Board (DRB). The DRB is responsible for ensuring that all EPC Conditions have been
satisfied and that other applicable City Requirements have been met, including elements of the
Coors Corridor Plan. A letter shall accompany the submittal, specifying all modifications that
have been made to the site plan since the EPC hearing, including how the site plan has been
modified to meet each of the EPC conditions. Unauthorized changes to this site plan, including
before or after DRB final sign-off. may result in forfeiture of approvals.™
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The Official Nolu.e ol Decisfon regarding the SPBP. datedMune 17, 2005, includes standard
template language that informs the applicant of his responsibility for completing the
development process. The last section of the template language states, “Successful applicants
should be aware of the termination provisions for Site Development Plans specified in Section
14-16-3-11 of the Comprehensive Zoning Code. Generally, plan approval is terminated 7 years
after approval by the EPC.”

The EPC’s decision of June 16, 2005 was appealed by the La Luz Landowner’s Association.
The appeal was referred 1o the Land Use Hearing Officer (LUHO) who heard the appeal on
August 24, 2005. The LUHO recommended that the City Council grant the appeal and modify
the EPC’s Finding #16 and Condition #9.a. and to add clarifying language regarding the location
of where the measurements should be taken of the view plane on Coors Blvd. On September 19,
2005, the City Council voted to accept the LUHO’s recommendation, in full.

At its January 25. 2006 meeting, the DRB conditionally approved the SPBP but withheld the
final signatures of the individual board members representing Transportation Development and
Planning.

In October of 2011, the property owner/applicant submitted an application for site development
plan for building permit approval regarding the subject site. The intention was to have the 2011
SPBP supersede the 2005 SPBP. Afier several public hearings. the City Council ultimately
denied the request on March 4. 2013.



