COVENANTS, CONDITIONS, RESTRICTIONS AND CROSS-
EASEMENTS AGREEMENT

This Covenants, Conditions, Restrictions and Cross-Easements Agreement
(“Agreement”) is made as of the Lm_ day of Aéwewler, 2009, by and between
Peterson Inv -McMahon, LLC, a New Mexico limited liability company (“‘Peterson”);
JMD - McMahon, LLC, a New Mexico limited liability company (“*JMD”); and Mark
Gonzales, Jennie Gonzales, and Elsie Gonzales (collectively “Gonzales”). The
foregoing shall hereinafter sometimes be collectively referred to as the “Parties” or
individually as a “Party”.

PREAMBLE

A. Whereas, Peterson is, or will become, the fee owner of that certain parcel
of real property located at the southeast corner of Unser Blvd. and McMahon Bivd. in
the City of Albuquerque, County of Bernalillo, State of New Mexico (“Parcel 17), which
real property is shown on Exhibit “A” and more particularly described in Exhibit “B-1"
attached hereto and by this reference incorporated herein.

B. Whereas, JMD is the fee owner of that certain parcel of real property
located at the southwest corner of Fineland Drive and McMahon Blvd. in the City of
Albuquerque, County of Bernalillo, State of New Mexico (“Parcel 27), which real
property is shown on Exhibit “A” and more particularly described in Exhibit “B-2”
attached hereto and by this reference incorporated herein.

C. Whereas, Gonzales is the fee owner of that certain parcel of real property
located near the southeast comer of Unser Blvd. and McMahon Blvd. in the City of
Albuquerque, County of Bernalillo, State of New Mexico (“Parcel 37), which real
property is shown on Exhibit “A” and more particularly described in Exhibit “B-3"
attached hereto and by this reference incorporated herein.

D. Whereas, Parcels 1, 2, and 3 (collectively, the “Property”) are located

adjacent to each other at the southeast corner of Unser Blvd. and McMahon Bivd.
1

DHP 03/17/09 SEC UNSERMCMAHON
DocH 2010011182 ALBUQUERQUE, NM
#2/@9/2010 09:35 AM Page: 1 of 28
AGRE R:$63.00 M, Toulouse Olivar, BerTalxllo County
T A L ot N o II I @0

Land Records Corp. SW ALB10430 BE 2010011182.001



E. Whereas, the Parties desire to enter into this Agreement to place certain
restrictions upon the Property, and to establish cross-easements within the common
areas of each Parcel for the mutual benefit of each Parcel.

NOW THEREFORE, in consideration of the above premises and the mutual
covenants and conditions herein contained, the Parties hereby grant and establish the
following covenants, conditions, restrictions and cross-easements for the mutual benefit
of Parcels 1, 2, and 3.

ARTICLE |
DEFINITIONS

Unless the context otherwise specifies or requires, the terms defined in this

Article | shall, for all purposes of this Agreement have the meaning herein specified.

Section 1.01. Common Area. “Common Area” shall mean all of those areas on

the Property which are not from time to time, and at any applicable time, occupied by
buildings or planned (in accordance with the government-approved site plan) to be
occupied by buildings (specifically excluding, however, drive-thru and loading/unloading
areas located on Parcel 1). By way of illustration, and not limitation, Common Area shall
include all private streets, driveways, areas of ingress and egress, parking areas,
service areas, sidewalks and other pedestrian ways, landscape areas and similar
amenities designated and maintained for such uses from time to time. Except for the
Access Easements granted in Section 2.01 below, the Owner of each Parcel shall have
the right to change that portion of the Common Area located on its Parcel at any time
and from time to time, provided access as hereinafter granted is not adversely affected.

Section 1.02. Mortgage/Mortgagee. “Mortgage” shall mean a mortgage, deed of

trust or other security device affecting all or any portion of or interest in the Property and
which has been recorded in the real property records of Bernalillo County (hereinafter
“Official Records™) and “Mortgagee” shall mean and refer to the mortgagee, beneficiary
or other holder of any of the foregoing instruments, provided the name and address of
such mortgagee, beneficiary or other holder shall appear among the aforesaid Official
Records.
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Section 1.03.Owner. “Owner” shall mean any Person having any fee simple
estate in any portion of the Property, excluding any Person who holds such interest as
security for the payment of an obligation, but including any Mortgagee or other security
holder in actual possession of any portion of the Property by foreclosure or otherwise,
and any Person taking title from any such security holder.

Section 1.04. Person. “Person” shall mean artificial persons or legal entities

(such as corporations, limited liability companies, partnerships, trusts, etc.) as well as
natural persons,

Section 1.05.CVS. “CVS’ shall mean an entity which owns or controls, is owned
or controlled by, or under common ownership or control with CVS Caremark
Corporation, a Delaware corporation, proposed occupant of Parcel 1.

ARTICLE Il
EASEMENTS
Section 2.01. Ingress and Egress.

(A)  Peterson hereby grants to and conveys for the benefit of Parcels 2 and 3,
the Owners thereof, their lessees, customers and invitees a perpetual, non-exclusive,
reciprocal easement for vehicular and pedestrian ingress to and egress from Unser
Blvd., McMahon Blvd. and Fineland Drive (i} over, upon and across those areas of
Parcel 1 crosshatched and designated “Common Access Driveways” as shown on
Exhibit “"C" hereto; and (ii) over, upon and across the Common Area of Parcel 1 as such
Common Area may exist from time to time. The Common Access Driveways on Parcel
1 may be adjusted by the Owner thereof to be the same as the drive aisles on Parcel 1
consistent with a revised building layout on Parcel 1 as may be set forth by the Owner
of Parcel 1.

(B) JMD hereby grants to and conveys for the benefit of Parcels 1, and 3, the
Owners thereof, their lessees, customers and invitees a perpetual, non-exclusive,
reciprocal easement for vehicular and pedestrian ingress to and egress from Unser
Blvd., McMahon Blvd. and Fineland Drive (i) over, upon and across those areas of
Parcel 2 crosshatched and designated “Common Access Driveways” as shown on
Exhibit “C" hereto; and (ji) over, upon and across the Common Area of Parcel 2 as such
Common Area may exist from time to time.
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(C) Gonzales hereby grants to and conveys for the benefit of Parcels 1 and 2,
the Owners thereof, their lessees, customers and invitees a perpetual, non-exclusive,
reciprocal easement for vehicular and pedestrian ingress to and egress from Unser
Blvd., McMahon Blvd. and Fineland Drive (i) over, upon and across those areas of
Parcel 3 crosshatched and designated “Common Access Driveways” as shown on
Exhibit “C" hereto; and (ii) over, upon and across the Common Area of Parcel 3 as such
Common Area may exist from time to time.

(D) The easement rights created in this Section 2.01 are collectively referred
to as “Access Easements”.

(E) No Owner of any Parcel shall construct or permit any barrier, fence, wall,
building or any other structure of any kind which prevents or materially and adversely
affects access over the Common Area and or the Common Access Driveways.

(F}  Nothing contained herein shall be construed as a grant by Parcel 1 Owner
of any vehicular parking rights in Parcel 1 for the benefit of any other Parcel or a grant
by the Owners of Parcels 2 and 3 of any vehicular parking rights in Parcels 2 and 3 for
the benefit of Parcel 1, and the Owner of Parcel 1 and the Owners of Parcels 2 and 3
shall at all times provide sufficient parking on its/their Parcel(s) or portion thereof to
satisfy any and all governmental parking requirements applicable thereto. Additionally,
no facility on any Parcel containing a vehicular drive-up or drive-thru in which the
stopping or standing of motor vehicles in line at a location for drop off and or pickup is
intended (as, for example, at a restaurant, car wash or bank) shall be designed,
constructed, used or operated in any manner such that motor vehicles in line at such
facility stop or stand onto any other Parcel or otherwise interfere with the normal pattern
and flow of pedestrian or vehicular traffic on and across any other Parcel.

(G) In the event the development of any Parcel precedes the development of
any other Parcel(s), the Owner first commencing construction on its Parcel shall have
the right to construct, erect and install, the Common Access Driveways (in whole or in
part) located on the other Parcels as are approximately shown on Exhibit “C”, together
with any off- and/or on-site improvements on the Property that may be required in
conjunction therewith by any governmental authority with jurisdiction (“Early Access

Construction”). Early Access Construction shall be commenced and thereafter
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completed, if at all: (i) in accordance with the government-approved site development
plan for the Property; (ii) executed in a good and workmanlike manner using new
materials and in accordance with all applicable codes and ordinances; (iii) so as to
minimize any interference with any construction activities occurring on the other
Parcels; and (iv) only after providing twenty (20) days prior written notice together with a
complete set of plans fo each of the other Owners.

(H) Such Common Access Driveways shall be constructed to the extent
deemed necessary by the Owner first commencing construction on its Parcel in its sole
discretion. Thereafter, the Owners of each of the other Parcels, concurrent with the
development of their respective Parcels, shall complete construction of all those
portions of the Common Access Driveways as exist on their respective Parcel, and
which were not previously constructed by the Owner first commencing construction on
its Parcel. Grades shall be required to match existing Common Access Driveways
grades at the boundary of any other Parcel. During the development of any Parcel the
existing Common Access Driveways shall at all times remain open, except that during
the construction of improvements on Parcel 3, the Owner of such Parcel(s) shall have
the right to close, to the extent and for the period reasonably necessary due to
construction activities, that particular portion of Common Access Driveway which fronts,
is parallel to, and is closest to Unser Blvd. (provided that, if construction of the building
on Parcel 1 has begun, the portion of the Common Access Driveways immediately east
of and parallet to such temporarily closed portion must be constructed prior to such
temporary closing). Notwithstanding anything to the contrary herein, in no event shall
such closure extend for a period in excess of six (6) months.

(1) After construction, the Owner of each Parcel, its successors, assigns,
lessees or occupants, shall maintain those portions of the Common Access Driveways
as exist on its Parcel, each at their sole cost and expense, in good condition and repair,
clean and free of all rubbish and obstructions. Notwithstanding anything to the contrary
contained herein, the improvements constructed by the Owners of each Parcel may
differ from those shown on the attached Exhibit “C” except the Common Access
Driveways (other than the adjustment permitted for Parcel 1 as set forth in Section

2.01(A), provided they comply with all applicable governmental approvals and
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requirements). Notwithstanding anything to the contrary contained herein, the Common
Access Driveways shall be increased or decreased in length, as necessary, to directly
connect with the median and/or curb cuts along Unser Blvd. and McMahon Blvd., and to
directly connect with Fineland Drive. In the event it is requested by a governmental
entity with appropriate authority or by a utility company in order to accommodate the
development of an Owner's Parcel, the other Owner(s) shall, in good faith, execute such
documentation as is reasonably necessary to allow easements to be granted to such
authority or utility company for underground improvements in the Common Access
Driveways, but only if the purpose of such easement could not be accomplished by
using the ten (10) foot wide public utility easement existing on the Property by way of
plat. In the event of blockage or material impairment of the easement rights over the
Access Easements by an Owner, its agents, employees, or tenants, any Owner may
cure same; in the even to the unauthorized parking of vehicles on Parcel 1 (by any other
Owner, its employees, agents or tenants), the Owner of Parcel 1 may cure the same.
Section 2.02. Utilities. (A) The Parties hereby jointly establish, grant and convey
for the benefit of the entire Property, each Owner thereof, its successors, assigns and
lessees, a perpetual, non-exclusive, reciprocal underground easement across the
Common Area of each Parcel (as may exist from time to time), for the purpose of
installing, maintaining, operating, repairing, replacing and renewing any and all utility
lines and related facilities, including without limitation, electricity, water, gas, sewer,
telephone, cable television and storm drains (“Utilities”), but only if the purpose of such
easement could not be accomplished by using public utility easements existing on the
Property. To the extent required by any applicable utility provider, each Owner, its
successors, assigns and lessees, does hereby warrant and covenant that it will, within
ten (10) business days of receiving a written request therefore together with all
documents necessary for proper review, including legal description and drawings,
execute, at no cost to such executing Owner, a commercially reasonable agreement or
easement necessary to provide utility service to all or any portion of the Property,
provided any such easement shall only be located within the Common Area of each
Parcel (as may exist from time to time), and provided the form and location of any such

easement shall be reasonably acceptable to the Owner of the burdened Parcel.
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(B) Unless otherwise required by a utility provider, all Utilities shall be installed
and maintained below the ground level or surface of the Parcel (except for such parts
thereof that cannot and are not intended to be placed below the surface, such as
transformers and control panels) and shall be placed within easements granted as a
part of the development plan or within easements granted by the Owner of the
burdened Parcel. No such Utilities shall be located within any existing or reasonably
planned building footprint, or encroach upon any existing or reasonably planned
permanent improvements located on the Property from time to time, and all such
easements, shall (if practical}) be located along perimeters or boundary lines of the
Property, but in any event shall be situated so as to minimize damage, diminution in
value or other negative impacts upon the burdened Parcel or Common Areas.

(C) If a utility installed shall serve only the party installing the same, it shall be
the responsibility of that party to maintain that utility to the extent nct maintained by the
utility provider, wherever located on the Property.

(D)  The utility easements granted hereby are solely for the: purposes set forth
above, provided, however, that in using the easements granted hereby, any Owner who
goes, or causes its agent or any utility company to go, upon any other Owner’s property
or Common Area shall (i) give the other Owner(s) at least twenty (20) days prior written
notice together with a drawing of any proposed installation or retocation of any Utilities;
(i) cause such use of its utility easement to be conducted in a manner which, under the
circumstances, is the least disruptive to the other Owner(s), their tenants, and the
customers and invitees of each of them; (iii) cause such use to be completed with due
regard for the safety of all persons coming onto such property or Common Area, and
(iv) cause, at its expense, any damage to any other Owners or its tenant's
improvements (including without limitation, pavement) to be promptly repaired and
restored as near as practicable to the prior condition of such improvement.

(E) Each such Owner shall be liable to such other Owners and tenants for any
breach of the foregoing obligations, and each such Owner shall indemnify such other
Owners and tenants and hold such other Owners and tenants free, clear and harmless

from any and all claims, actions, demands, causes of action, costs and expenses
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whatsoever (including attorneys fees and court costs) for any personal injury or property
damage arising from or as a result of such Owner’s use of a utility easement upon such
other Owner’s property or Common Area. Except as set forth hereinabove relating to
utilities serving a single party, the Owner of each Parcel shall maintain, each at its sole
cost and expense, in good condition and repair, those portions of the Utilities as exist on
its respective Parcel.

(F)  Without limiting the provisions of this Section 2.02, the initial conceptual
utility plan is attached hereto as Exhibit “D” and may be adjusted from time to time as
needed to accommodate the requests of governmental authority, utiiity providers, or the
Owners in accordance with this Agreement.

Section 2.03. Drainage. (A) The Parties hereby jointly establish, grant and
convey for the benefit of the entire Property, each Owner thereof, its successors,
assigns and lessees, a perpetual, non-exclusive, reciprocal drainage easement over,
upon, under and across the Common Area of each Parcel for the benefit of each other
Parcel, for the purposes of drainage of storm and surface water. The Parties also
hereby agree to establish, grant and convey non-exclusive and perpetual easements to
each other to install, maintain, operate, repair and replace storrn water collection,
retention, detention and distribution lines, conduits, pipes and other drainage apparatus
(the “Drainage Facilities”) under and across the Common Area of each Parcel.

(B) The drainage easements granted hereby are solely for the purposes set
forth above, provided, however, that in using the easements granted hereby, any Owner
who goes, or causes its agent or any utility company to go, upon any other Owner's
property or Common Area shall (i) give the other Owner(s) at least twenty (20) days
prior written notice together with a drawing of any proposed installation or relocation of
any Drainage Facilities; (ii) cause such use of its drainage easement to be conducted in
a manner which, under the circumstances, is the least disruptive to the other Owner(s},
their tenants, and the customers and invitees of each of them; (jii} cause such use to be
completed with due regard for the safety of all persons coming onto such property or
Common Area, and (iv) cause, at its expense, any damage to any other Owner’s or its
tenant’s improvements (including without limitation, pavement) to be promptly repaired

and restored as near as practicable to the prior condition of such improvement.
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(C) Each such Owner shall be liable to such other Owners and tenants for
any breach of the foregoing obligations, and each such Owner shall indemnify such
other Owners and tenants and hold such other Owners and tenants free, clear and
harmless from any and all claims, actions, demands, causes of action, costs and
expenses whatsoever (including attorneys fees and court costs) for any personal injury
or property damage arising from or as a result of such Owner's use of a drainage
easement upon such other Owner’s property or Common Area.

(D) Once constructed, (i) the Drainage Facilities shall not be modified, altered
or otherwise changed, without the prior written consent of all Owners; and (ii) each
Owner shall operate and maintain, or cause to be operated and maintained, in good
order, condition and repair, the Drainage Facilities located upon its Parcel and make
any and all repairs and replacements that may from time to time be required with
respect thereto.

(E)  Without limiting the provisions of this Section 2.03, the initial conceptual
drainage plan is attached hereto as Exhibit “E” and may be adjusted from time to time
as needed to accommodate the requests of governmental authority, utility providers, or
the Owners in accordance with this Agreement.

ARTICLE HlI
RESTRICTIONS
Section 3.01. Drugstore Exclusive. No portion of Parcel 2 or 3 shall be used for

any of the following (which shall collectively be referred to hereinafter as the “Drugstore

Exclusive”):

1. the sale of packaged beer, wine and alcoholic beverages for off
premises consumption;

2. a prescription pharmacy or the sale of items requiring dispensing by
or through a registered or licensed pharmacist, whether such
dispensing is in connection with the operation of a mail order
facility;

3. the operation of a business in which greeting cards or gift wrap are
offered for sale (except that the incidental sale of said items in an
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area which does not exceed two hundred square feet [200 S.F.] of
floor area per individual business on Parcels 2 and 3 shall be
permitted and this restriction shall not apply to a Hastings, Barnes
& Noble, or Best Buy store);

the operation of a business in which photofinishing services
(including digital photographic processing or printing, or the sale of
any other imaging services, processes or goods) or photographic
film are offered for sale (except that the incidental sale of said items
in an area which does not exceed two hundred square feet [200 S.
F.] of floor area per individual business on Parcel 2 and 3 shall be
permitted and except further that a shop with the primary use of a
photography studio or providing copying services such as Fed
Ex/Kinko’s or Minuteman Press shall be permitted provided such
operator does not contain a photo lab and does not have an area
for digital photoprocessing directly by consumers;

a vitamin store (except that the incidental sale of vitamins in an
area which does not exceed two hundred square feet [200 S.F.] of
floor area per individual business on Parcel 2 and 3 shall be
permitted;

the sale of so-called health and beauty aids or drug sundries
(except that the incidental sale of said items in an area which does
not exceed two hundred square feet {200 S.F ] of floor area within a
business on Parcel 2 or 3 shall be permitted, and

any one of the following so-called dollars stores: Family Dollar
Store, Fred's, Dollar Tree, Variety Wholesale, Dollar General, $.99
Only, Deals, Big Lots or Dollar Bills.

Notwithstanding the foregoing, in the event CVS does not operate a pharmacy on

the Parcel 1 or otherwise offer for sale on the Parcel 1 pharmaceutical products

requiring the services of a registered pharmacist for a period of thirty six (36}

consecutive months, other than any period of closure due to reasonable periods for
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remodeling, repairs, alterations or due to fire, casualty, catastrophe or

condemnation, then the Drugstore Exclusive granted to CVS shall cease and be of

no further force and effect.

ARTICLE IV
GENERAL

Section 4.01. Notices. All notices required to be given pursuant to the provisions

of this Agreement shall be in writing and delivered in accordance with the following

accepted forms of delivery: (a) hand delivery with a signature and date to verify receipt;

(b) via Federal Express (or similar overnight carrier) for priority overnight delivery; (c) via

United States Postal Service postage prepaid, by Certified or Registered Mail, return

receipt requested; or (d) via facsimile (together with a copy sent by regular United

States mail) to:

If to Peterson:

If to JMD:

If to Gonzales:

If to CVS:

DHP 03/17/09

Peterson INV - McMahon, LLC

c/o Peterson Properties Real Estate Services, Inc.
2325 San Pedro NE, Suite 2A

Albuquerque, NM 87110

PH: 505.884.3578

FAX: 505.884.6793

JMD — McMahon, LLC

clo Peterson Properties Real Estate Services, Inc.
2325 San Pedro NE, Suite 2A

Albuguerque, NM 87110

PH: 505.884.3578

FAX: 505.884.6793

Mark, Jennie, & Elsie Gonzales
1100 Juan Tabo Bivd. NE
Albuquerque, NM 87112

CVS Caremark Corporation

One CVS Drive

Woonsocket, Rl 02895

Attn:  Property Administration Department, Store No.
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If to any other Owner or occupant: To such address as such Owner or
occupant shall designate in writing to
the other Parties, or to the Owner's or
occupant’'s address in the Property, if no
other address is designated:;

or to such address as is thereafter provided by the parties hereto. If written notice is
hand delivered it shall be deemed received upon delivery. If written notice is sent via
Federal Express, it shall be deemed received the next business day following the date
of sending. If written notice is mailed via United States Certified or Registered Mail, it
shall be deemed received upon the earlier of actual receipt or on the third business day
following the date of mailing. If written notice is sent via facsimile, it shall be deemed
received upon transmission provided successful transmission has been confirmed by a
printed confirmation sheet. In addition, all notices sent by facsimile shall also be mailed
via regular United States Mail.

Section 4.02. Maintenance. Each Owner shall at all times maintain its portion of
the Property and all improvements thereon in a safe, clean, neat, attractive and
sanitary condition as appropriate for a first class commercial property, and in all
respects in compliance with all governmental zoning, health, fire and police
requirements. By way of illustration and not limitation, such maintenance shall include
(i) maintaining the surfaces of all driveways and parking areas of its porticn of the
Property in a level, smooth and evenly covered condition with asphalt pavement or
similarly appropriate surfacing material; (ii) planting, weeding, irrigating, pruning and
otherwise maintaining landscaping on all of its portions of the Property (including any
landscaping within the adjacent public right-of-way, to the extent the same is not
maintained by the city or ancther governmental entity) which are not covered by a
structure or paving; (iii) repainting, cleaning and repairing the exterior of all buildings
and other improvements on a regular basis; (iv) removing all trash, refuse, papers and
debris; (v) placing and keeping in repair and replacing as necessary directional signs,
markers, lines and striping; and (vi) operating, keeping in repair and replacing as
necessary such artificial lighting facilities as shall be reasonably required for the safe
and attractive condition of its portion of the Property.
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Section 4.03. Taxes. As to any portion of the Propenty, it is intended that all real
estate taxes and assessments by public authority relating to said land and
improvements thereon or the ownership thereof, shall be paid prior to delinquency by
the respective Owner thereof.

Section 4.04. Default. This Agreement shall create privity of contract and estate
with and among all grantees of all or any part of the Property and their respective heirs,
executors, administrators, successors and assigns. In the event of a breach, or
attempted or threatened breach by any Owner of any part of the Property, in any of the
terms, covenants, and conditions hereof, any one or all such other Owners of any part
of the Property shall be entitled forthwith to full and adequate relief by injunction and all
such other available legal and equitable remedies from the consequences of such
breach. In addition to all other remedies available at law or in equity, upon the failure of
a defaulting party to cure a breach of this Agreement within thirty (30) days following
written notice thereof by another party (unless, with respect to any such breach the
hature of which cannot reasonably be cured within such thirty (30) day period, the
defaulting party commences such cure within such thirty (30) day period and thereafter
diligently pursues such cure to completion) the non-defaulting party or parties shall have
the right to perform such obligation contained in this Agreement on behalf of such
defaulting party and be reimbursed by such defaulting party, upon demand, for the
reasonable costs incurred in the course of curing such default together with interest
thereon at the prime rate for Wells Fargo Bank (or any successor institution) plus two
percent (2%) (not to exceed the maximum rate of interest allowed by law). The
remedies permitted at law or equity of any one or all such Owners specified herein shall
be cumulative as to each and as to all.

Section 4.05. Insurance. Each Owner shall maintain at all times insurance
against claims for personal injury or property damage in an amount not less than
$2,000,000.00 with respect to all personal injuries suffered in an accident, and
$500,000.00 with respect to property damage, unless otherwise agreed to in writing by
the then record Owners. Upon request, annually each Qwner shall provide the other
Owner(s) with a certificate of insurance, evidencing the existence of a valid policy of

insurance in conformity with the above specifications.
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Section 4.06. Covenants Running With The Land. The easements and

covenants established by this Agreement shall run in perpetuity and are intended to be
and shall be construed as covenants running with the land, binding upon, and inuring to
the benefit of and enforceable by the Parties and all subsequent Owners of the Property
or any part thereof, provided however, that nothing contained herein shall be construed
as a grant for the benefit of any other Owner of any right or easement in any part of its
property for parking purposes. If during the existence of this Agreement, an Owner of
all or any part of the Property shall sell or transfer or otherwise terminate its interest as
Owner, then from and after the effective date of such sale, transfer, or termination of
interest, such party shall be released and discharged from any and all obligations,
responsibilities and liabilities under this Agreement as to the parts sold or transferred
provided that the transferee assumes all of said obligations, responsibilities and
liabilities, except those obligations, responsibilities and liabilities (if any) which have
already accrued as of such date, and any such transferee by the acceptance of the
transfer of such interest shall thereupon become subject to the covenants contained
herein to the same extent as if such transferee were originally a party hereto. The
covenants and easements established hereby are not intended and shall not be
construed as a dedication of such rights in the Property for public use, and this
Agreement shall not be deemed to vest any rights in any customers, invitees or the
public at large, but are solely for the benefit of the Owners of the Property and their
lessees, customers and invitees to the extent heretofore established.

Section 4.07. Attorneys Fees. In the event any Owner (or CVS as the case may

be) is required to enforce the provisions hereof through judicial proceedings, the
prevailing party shall be entitled to reasonable attorneys fees and court costs from the
non-prevailing party.

Section 4.08. Estoppel Certificates. Any Owner of any Parcel shall execute and

deliver to any other Owner or its Mortgagee within fifteen (15) days from receipt of such
other Owner’s request from time to time, an estoppel certificate, in a form reasonably
acceptable to the Owner to whom such request is made, which certificate shall include
information as to any modification of this Agreement and to the best knowledge of the
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Owner to whom such request is made, whether or not the requesting Owner is in
Default of this Agreement.

Section 4.09. Effective Date. The covenants, conditions, restrictions and cross-

easements contained herein shall be effective commencing on the date of recordation
of this Agreement in the Official Records and may be modified, amended or canceled by
recordation in the Official Records of a writing executed by all of the fee Owners of the
land area of the Property (less any area dedicated for right of way, etc) at the time of
such modification, amendment or cancellation.

Section 4.10. Severability. Each provision of this Agreement and the application
thereof to each Parcel are hereby declared to be independent of and severable from the
remainder of this Agreement. If any provision contained herein shall be held to be
invalid or to be unenforceable or not to run with the land, such holding shall not affect
the validity or enforceability of the remainder of this Agreement.

Section 4.11. Waiver. No waiver of any default of any obligation by any Owner of
all or any part of the Property shall be implied from any omission by the other Owner or
Owners to take any action with respect to such default.

Section 4.12. Relationship of the Owners. Nothing in this Agreement shall be

deemed or construed by any Party or by any third person to confirm, create or imply the
relationship of principal and agent or of limited or general partners or of joint venturers
or of any other association between the Parties.

Section 4.13. Jurisdiction. The laws of the State of New Mexico shall govern the
interpretation, validity, performance and enforcement of this Agreement.

Section 4.14. Subdivision. Nothing contained herein shall be construed as
limiting the right of the Owner of any Parcel to subdivide and or sell all or any portion of
its Parcel to any third party, so long as such third party assumes the rights and
obligations established hereunder (such assumption need not be express and shall, in
the least, be in accordance with Article V below).

Section 4.15. Legal Descriptions. In the event the validity or enforceability of any

provision of this Agreement is held to be dependent upon the existence of a specific
legal description, the Owners of each Parcel or any portion thereof, shall agree to
promptly cause such legal description to be prepared and made a part hereof.
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Section 4.16. Liens. All persons doing work for or furnishing labor or materials to
any Parcel on the order of or on behalf of such Parcel’s Owner shall look solely to that
Party for payment. Other than as may be set forth specifically to the contrary below, the
interests of each Party shall not be subject to liens for improvements made by any other
Party as allowed under this Agreement. If any mechanic's and/or other liens, or order for
the payment of money, shall be filed against any Parcel as a result of work performed
by or on behalf of any other Owner, the Owner performing or causing such work shall
cause the same to be canceled and discharged of record, by bond or otherwise, and
shall also defend on behalf of the burdened Owner, any action, suit or proceeding which
may be brought for the enforcement of such lien, liens or orders, and said Owner will
pay any damage and satisfactorily discharge any judgment entered, and save harmless
the burdened Owner from any associated claims, attorney's fees or damages.
Notwithstanding anything to the contrary herein, in the event the Owner of any Parcel
shall construct all or any portion of the Common Access Driveways located on the
Property, the provisions of this Section 4.16 shall not be applicable with respect to the
reimbursement obligations of the Owners benefited as set forth in Section 2.01(H).

Section 4.17. Legally Platted Parcels. The Parties acknowledge and agree that at

such time as the Property is legally subdivided by the recording of a plat, the legal
descriptions attached hereto shall be substituted and replaced with new legal
descriptions created by and specifically referencing such recorded plat.

Section 4.18. Non-Disturbance. JMD represents that, as of the execution of this

Agreement, there is no Mortgage against Parcel 2.

ARTICLE V
GRANTEE’'S COVENANT

Each grantee, tenant or other person in interest, accepting either a deed or any
other interest in any Parcel, whether or not the same incorporates or refers to this
Agreement, covenants for himself, his heirs, successors and assigns to observe,
perform and be bound by this Agreement and to incorporate this Agreement by
reference in any deed or other document of conveyance of all or any portion of its
interest in any real property subject hereto.
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EXECUTED as of the date first above written.

Peterson Inv -McMahon, LLC

By: Peterson Properties Investments, LLC, Managing Member
By: James A. Peterson and Mary B. Peterson Revocable Trust (created
8/18/1998), Managing Member

By: %«/{f—w

Jameés A Peterson, Trustee

JMD - McMahon, LLC, a New Mexico limited liability company
By JMD Partnership limited liability co., a New Mexico limited liability company

By:
By:
By: % évﬁlg"-éﬂ\
Jerfflie Gonzales 7
By: IV ) ,{/ Lt
Elsie Gonzales
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STATE OF NEW MEXICO

)
; SS \), . F‘}’r}*’vfﬁ\" A ﬁj”ﬁ %JM}*J

COUNTY OF BERNALILLO
*"?_‘J_rﬁ ‘3 S 2 N % {1 focke s v\
This  instrument was [acknowledged before me this /’?xﬂ’h day of

AAs ioman 27—~ 2009 by Jemes—A—Peterson=Frustee of the James A. Peterson and
Mary B. Peterson Revocable Trust (dated 8/18/1998), Managing Member of Peterson
Properties Investments, LLC, Managing Member of Peterson Inv -McMahon LLC, on behalf of

said limited liability company.
NOTARY PUBLIC é
i b S ag
: i i ln)“\-’_ﬂ-)
STATE OF 722 Aot )

' 88 NOTA
COUNTY OF ’T%ﬂmﬁéfsi % st opﬂgﬁglislglco

_ This , instrument was acknowledged before me this /7 day of
Aravmapddena , 2008, by Douglas H. Peterson, Managing Member JMD Partnership
limited liability Co., Managing Member of of JMD — McMahon, LLC, on behalf of said limited

liability company.,
NOTARY EU_BLIC _ %

OFFICIAL SEAL

Nicole T. Schnopp :
(

NOTARY PUBLIC

STATE OF Mew Mevico)
STATE OF NEW ME\N () {

)
COUNTY OF DengiauiLit )
_— “"\"‘(

}\j This instrument was acknowledged before me this Z‘_ﬁ# day of
L

¥ prtaindim , 2009, by Mark Gonzales. f%

NOTARY PUBLIC
My Commission Expires:

SS

STATE OF Nowler iz )
)
COUNTY OF 22nehdlo )

‘3 This instrument was acknowledged before me this i day of
, 2669, by Jennie Gonzales.

) Zo\ /{ Q_______

STATE OF Mgw Me /s o)

88

o
%7 Wy comminlon axpives:
SEC UNSER/MCMAHON
ALBUQUERQUE, NM
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- )
COUNTY OF ﬁ’)g@'@uo)

Ne

This

instrument

was

S8

acknowledged

IW 2009, by Eisie Gonzales.
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before me this Z‘jt”'f?f{' day

L

NOTARY PUBLIC
My Commission Expires:
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CONSENT AND SUBORDINATION

The undersigned is currently the lien holder of the beneficiary of a certain
Mortgage filed against Parcel 3 on June 21%, 2007, at Document No. 2007091139
(“Mortgage™). The undersigned hereby expressly consents to, and subordinates the
Mortgage and beneficial interest there under to the foregoing Agreement.

Bank of the West

Its: VP/CBO Regmnal Manager

STATE OF NEW MEXICO
County of Bernalillo.

On this 5th day of February, 2010, before me, the undersigned notary public,
personally appeared Ross W. Busby, proved to me through satisfactory evidence of
identification which was: [X] personally known to me to have the identity claimed; or [ ]
examination of driver's license, to be the person whose name is signed on the
preceding or attached document, and acknowledged to me that he signed it voluntarily for
its stated purpose as VP/CBO Regional Manager and authorized signatory of Bank of the
West.

OFFICIAL 38AL

SUSAN LEWIS
: mmwmm
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EXHIBIT “B-1”
PARCEL 1 LEGAL DESCRIPTION

That certain parcel of land situate within the Town of Alameda Grant in Projected
Sections 1, 2, 11 & 12, T11N, R2E, N.M.P.M,, City of Albuquerque, Bernalillo County,
New Mexico being and comprising a Northwesterly portion of Tract 16A-1, as the same
is shown and designated on the plat entitled “Vacation, Amended Plat and Replat of
PARADISE NORTH, situate within the Town of Alameda Grant (“Projected” Sections 1,
2,11 & 12, T11N, R2E, N.M.P.M.), City of Albuquergue, Bernalillo County, New Mexico”
filed for record in the office of the County Clerk of Bernalillo County, New Mexico, on
August 8, 1990, in Volume 90C, folio 182 more particularly described by survey
performed by Russ P. Hugg, New Mexico Professional Surveyor Number 9750 using
New Mexico State Plane grid bearings and ground distances as follows:

BEGINNING at the Northeast corner of the parcel herein described, a point on the
Southerly right of way line of McMahon Boulevard N.W. and a point on the Northerly line
of said Tract 16A-1 whence the Northeast corner of said Tract 16A-1 (a 5/8" rebar and

cap stamped “L.S. 9750" found in place) bears S 69° 22" 14' E, 233.99 feet distant;
Thence,

$24°02' 18" W, 284.94 feet to the Southeast corner of the parcel herein
described; Thence,

N 65° 57" 41" W | 267.16 feet to a point on the Easterly right of way line of
Unser Boulevard N.W. and the Southwest corner of the
parcel herein described; Thence Northeasterly along said
Easterly right of way line of Unser Boulevard N.W. for the
following four (4) courses:

N 24° 02'19"E, 163.42 feet to a point of curvature; Thence,

Northeasterly |, 60.81 feet on the arc of a curve to the right (said curve
having a radius of 180.00 feet, a central angte of 19° 21' 21"
and a chord which bears N 33° 43' 00" E, 60.52 feet) to a
point of compound curvature; Thence,

Northeasterly |, 54.32 feet on the arc of a curve to the right (said curve
having a radius of 65.00 feet, a central angle of 47° 53' 03"
and a chord which bears N 67° 09' 36" E, 52.76 feet) to a
point of compound curvature; Thence,

2
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Northeasterly , 60.81 feet on the arc of a curve to the right (said curve
having a radius of 180.00 feet, a central angle of 19° 21' 21"
and a chord which bears S 79° 02' 55" E, 60.52 feet) to a
point of tangency on said Southerly right of way line of
McMahon Boulevard NW.: Thence,

569°22'14"E | 162.26 feet along said Southerly right of way line of
McMahon Boulevard N.W. to the Northeast corner and point
of beginning of the parcel herein described.
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EXHIBIT “B-2”
PARCEL 2 LEGAL DESCRIPTION

Tract E-1-A-1 Crestview Subdivision (Being a replat of Tract E-1-A, Crestview
Subdivision) within The Town of Alameda Grant in Projected Section 2, Township 11
North, Range 2 East New Mexico Principal Meridian, City of Albugquerque, Bernalillo
County, New Mexico, filed in the Office of the County Clerk of Bernalillo County, New
Mexico, on 8/25/08 as document #2008095504 Plat Book 2008C, p: 0192.
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EXHIBIT “B-3”
PARCEL 3 LEGAL DESCRIPTION

That certain parcel of land situate within the Town of Alameda Grant in Projected
Sections 1, 2, 11 & 12, T11N, R2E, N.M.P.M,, City of Albuguerque, Bernalillo County,
New Mexico being and comprising Tract 16A-1, as the same is shown and designated
on the plat entitled “Vacation, Amended Plat and Replat of PARADISE NORTH, situate
within the Town of Alameda Grant (“Projected” Sections 1, 2, 11 & 12, T11N, R2E,
N.M.P.M.), City of Albuquerque, Bernalillo County, New Mexico” filed for record in the
office of the County Clerk of Bernalilio County, New Mexico, on August 8, 1990, in
Volume 80C, folio 182;

LESS AND EXCEPTING THEREFROM PARCEL 1 AS DESCRIBED IN EXHIBIT “B-1"
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