
DECLARATION OF EASEMENTS, COVENANTS AND RESTRICTIONS 
FOR WEST CENTRAL PLAZA
THIS DECLARATION OF EASEMENTS, COVENANTS AND RESTRICTIONS FOR WEST CENTRAL PLAZA (this “Declaration”) is made and executed as of the _____ day of ___________, 2016, by TECOLOTE RESOURCES, INC., a California corporation, KELLY'S LEGACY, LLC, a California limited liability company, Sherri I. Bovino, Trustee of the BURDEN CHILDREN'S TRUST dated December 17, 1986, and TECOLOTE X-KMART II, LLC, a California limited liability company (collectively, “Declarant”). 

Introductory Provisions

A.
Declarant is owner of fee simple title to the five (5) Tracts and all Buildings and improvements situated thereon located in Albuquerque, Bernalillo County, New Mexico, as described with further particularity in Exhibit A attached hereto and incorporated by reference, comprising the Shopping Center known as West Central Plaza.  

B.
Declarant desires to impose easements, covenants and restrictions upon the Tracts by this Declaration.
NOW, THEREFORE, Declarant does hereby declare and establish the following:
  Declaration
1.
Definitions.  The following definitions (and additional provisions contained below) shall be applicable to this Declaration:  


A.
“Building” means any permanently enclosed structure constructed on a Tract, but shall not include Common Area Improvements.  For purposes of this Declaration, “Buildings” shall include any appurtenant canopies, supports, loading docks, truck ramps and other outward extensions, including drive up and drive through areas and facilities, but not including stacking lanes serving drive up and drive through areas and facilities. 

B.
“Building Area” means permissible building area designated on the Site Plan attached hereto as Exhibit B within which a Buildings may be constructed.  Any change to the Building Areas on any Tract shall be subject to the prior written consent of Declarant, which consent may be withheld in the sole discretion of Declarant.  Stacking lanes serving drive up and drive through areas and facilities may be located outside a Building Area.  

C.
“Common Areas” means the portion of any Tract designed for the common use and enjoyment of Owners, Occupants and their respective invitees, including, without limitation, parking areas, drives for access, ingress and egress, service drives, sidewalks and non-dedicated streets, stacking lanes leading to drive up and drive through areas and facilities, and shall consist of all portions of the Shopping Center not designated as Building Areas and all portions of any Building Area upon which no Building is currently constructed.  Common Areas do not include drive up or drive through areas and facilities, loading docks, patio areas, or permanent outdoor sales areas.

D.
“Common Area Improvements” means all improvements constructed from time to time within the Common Area and intended for common use which include, without limitation, parking areas, drives for access, ingress and egress, service drives, non-dedicated streets, lighting facilities, sidewalks, landscaping, fixtures, and signage.  The initial Common Area Improvements are shown on the Site Plan.

E.
“Common Area Operating Costs” means the costs incurred by Declarant in the operation and maintenance of the Common Area, as more fully described in Sections 2.A and 7.B below. 

F.
“Governmental Requirements” mean all applicable laws, rules, regulations, and ordinances, and all orders of any governmental agency with jurisdiction over the Shopping Center.

G.
“Leaseable Area” means the total area expressed in square feet of floor space of Buildings in the Shopping Center, as the same are constructed from time to time, which area shall be based upon measurements extending to the exterior surface of the perimeter walls of Buildings.  Leaseable Area shall exclude truck well and loading dock areas (whether or not truck wells and/or loading dock areas are covered and whether or not the exterior walls of a Building extend to partially encompass the truck well land/or loading area) as well as outdoor sales areas.

H.
"Occupant" means any person or entity who entitled to occupy and/or use any Tract or Building as a tenant or subtenant.
I.
"Owner" means the owner of fee simple title to a Tract (including Declarant as of the date hereof) and "Owners" shall mean more than one Owner.  If two or more parties hold title as tenants in common to a single Tract, they shall be considered to constitute a single “Owner.” 
J.
“Proportionate Share” with respect to Common Area Operating Costs shall be determined by use of a fraction, the numerator of which shall be the total Leaseable Area of the Buildings on a subject Tract and the denominator of which shall be the total Leaseable Area of all Buildings in the Shopping Center.  The Proportionate Shares of the Tracts as of the date of recording this Declaration is as follows:     
   Tract
          

Leaseable Area

Proportionate Share

     1

                    
_________sf



___%

     2   

          

_________sf       


___%
     3  

        

_________sf

      

___%
     4  

          

_________sf    

  
___%
     5  

          

_________sf       

  
___%


K.
“Shopping Center” means all of the Tracts.  


L.
"Tract,” means each of Tract 1, Tract 2, Tract 3, Tract 4 and Tract 5, as further described in Exhibit A attached hereto and incorporated by reference, which may be referred to collectively herein as the "Tracts."  [TRACT DESCRIPTIONS MUST BE REVISED WHEN WE HAVE A PLAT WITH PROPER DESCRIPTIONS]  

2.
Maintenance, Construction, Repair and Restoration.


A.
Maintenance of Common Areas by Declarant.  Declarant shall cause the Common Areas of the Shopping Center and the Common Area Improvements (excluding any underground utilities and other installations that do not serve Common Areas or Common Area Improvements) to be maintained, including any replacement due to ordinary wear and tear, in a sightly, safe condition and good state of repair.  The standard of maintenance for the improved Common Area shall be comparable to the standard of maintenance followed in other first class retail developments of comparable size in the Albuquerque, New Mexico metropolitan area, and in compliance with all applicable Governmental Requirements and the provisions of this Declaration.  All Common Area Improvements shall be repaired or replaced with materials at least equal to the quality of the materials being repaired or replaced so as to maintain the architectural and aesthetic harmony of the Shopping Center as a whole.  The expenses of such maintenance and repair shall constitute Common Area Operating Costs.  Such maintenance and repair obligation shall include but not be limited to the following:

(i)
Drive and Parking Areas.  Maintaining all paved surfaces and curbs in a smooth and evenly covered condition, including, without limitation, replacement of base, skin patch, resurfacing and resealing.  (For the purpose of this Section, an overlay of the drives and parking areas shall be considered a maintenance item.)

(ii)
Debris and Refuse.  Periodically removing papers, debris, filth, refuse, ice and snow (2” on surface), including vacuuming and broom-sweeping at least five (5) times per week, but in any event to the extent necessary to keep the Common Area in a first class, clean and orderly condition; provided, however, that trash and/or garbage removal from an Owner’s Building shall not be considered a Common Area maintenance obligation of Declarant, and shall be the obligation of each Owner or Occupant.  All vacuuming and broom-sweeping shall be at appropriate intervals during such times as shall not unreasonably interfere with the use of the Common Areas.

(iii)
Directional Signs and Markers.  Maintaining, cleaning and replacing any appropriate directional, stop or handicapped parking signs or markers; restriping parking lots and drive lanes as reasonably required, but in any event as necessary to maintain parking space designation and traffic direction; and keeping clearly marked fire lanes, loading zones, no parking areas and pedestrian cross-walks.

(iv)
Lighting.  Maintaining, cleaning and replacing Common Area lighting facilities, including light standards, wires, conduits, lamps, ballasts and lenses, time clocks and circuit breakers; provided however, that exterior Building lighting fixtures, including any lighting fixtures associated with a canopy or other architectural feature forming a part of such Building, shall be considered a part of such Building, and the maintenance and replacement of such fixtures, and the cost of illumination, shall be the obligation of the Owner upon whose Tract such fixtures are located.

(v)
Landscaping.  Maintaining and replacing all landscape plantings, trees and shrubs in an attractive and thriving condition, trimmed and weed-free; maintaining and replacing landscape planters, including those adjacent to exterior walls of Buildings; providing water for landscape irrigation through a properly maintained system, including performing any seasonal (start up and/or winterization) maintenance thereto, and any modifications to such system to satisfy governmental water allocation or emergency requirements; provided, however, that any Owner or Occupant that requires “special” landscaping (i.e. flowers, shrubs, trees, etc.) beyond the standard landscaping requirements for the remainder of the Shopping Center, or if landscaping additions/modifications are required as a result of a Building addition, expansion or remodel, the cost of installation, replacement and maintenance of such special or required landscaping shall be borne solely by such Owner or Occupant, as the case may be, and shall not be included in Common Area Operating Costs.

(vi)
Obstructions.  Keeping the Common Area free from any obstructions, including those caused by the sale or display of merchandise, unless such obstruction is permitted under the provisions of this Declaration. 
(vii)
Sidewalks.  Maintaining, cleaning and replacing sidewalks, including those adjacent and contiguous to Buildings. Sidewalks shall be swept at appropriate intervals during such time as shall not interfere with the conduct of business or use of the Common Area, and shall be cleared of ice or snow (after each snow fall of 2” or more); provided, however, that if an Owner’s or Occupant’s use creates a need for more thorough cleaning, such Owner or Occupant shall steam-clean and pressure wash sidewalks periodically and, in any case, when required by Declarant.  
B.
Maintenance by Owners.  Each covenants and agrees to maintain, repair and replace as necessary the exterior portion of the Buildings and all exterior improvements located on such Owner’s Tract, including without limitation all utility lines and underground facilities to the extent that same do not serve the Common Areas (but excluding all maintenance and repairs which are the responsibility of Declarant as described in subsection A above) in first class condition and state of repair, in compliance with all Governmental Requirements, and in compliance with the provisions of this Declaration.  Each Owner further agrees to store all trash and garbage on its Tract in adequate containers, to locate such containers so that they are not readily visible from the parking area, and to arrange for regular removal of such trash or garbage.  Notwithstanding anything contained herein to the contrary, each Owner shall have the obligation to operate, maintain, and repair, at its sole cost and expense, in a clean, sightly and safe condition, the following items (if any) located on its Tract: any exterior shipping/receiving dock area; any truck ramp or truck parking area; any recycling center or similarly designated area for the collection of items intended for recycling; and any refuse, compactor or dumpster area.
C.
Construction on Tracts.  During the repair, construction or demolition of any Building or other improvements or facilities on a Tract, the Owner of the Tract shall cause the work site to be maintained in a good and orderly condition, consistent with first class workmanlike habits of construction, and in compliance with all Governmental Requirements.  

D.
Restoration of Tracts.  In the event any Building or other improvement or facility on a Tract (including without limitation any Common Area Improvement) is damaged or destroyed by fire or any other casualty, the Owner of such Tract shall, at such Owner’s sole cost and expense, repair or restore such Building, improvement or facility with reasonable commercial diligence; or shall demolish such Building, improvement or facility and restore the affected Tract (or the affected portion thereof) to clean, level, grade, and shall maintain appropriate ground cover plantings so as to maintain a neat and attractive appearance, in compliance with all Governmental Requirements.  In the event any Building, improvement or facility on a Tract is taken by condemnation or conveyance in lieu thereof (including without limitation any Common Area Improvement), the Owner of such Tract shall, with reasonable commercial diligence and at its sole cost and expense, either restore the remaining Buildings, improvement or facility to a functional condition, compatible and integrated with and complementary to the remaining Building, improvement or facility; or shall demolish the damaged Building, improvement or facility, remove all debris, and restore the Tract (or the affected portion thereof) to clean, level grade, and shall maintain appropriate ground cover plantings so as to maintain a neat and attractive appearance, in compliance with all Governmental Requirements.  Notwithstanding the foregoing, an Owner’s right to elect to demolish, clean, level and grade shall apply only to Buildings and improvements and facilities within the Building Area of the Tract, and under all circumstances an Owner shall be obligated to repair, restore and replace as necessary any Common Area Improvements on a Tract damaged or destroyed by fire or any other casualty or remaining after condemnation.

E.
Minimal Interference.  Construction, maintenance, repair and/or restoration activities on a Tract shall not materially interfere with any easements granted under this Declaration or the access to or the use of any other Tract.

3.
Use of Tracts.   

A.
General Prohibited Uses.  The Tracts shall not be used in a manner which violates Governmental Requirements or creates a nuisance, or which is prohibited under Section H of Exhibit C attached hereto, regardless of whether Burlington Coat Factory of New Mexico, LLC, or its successors, assigns or subtenants, continue to lease, use or occupy any space in the Shopping Center, or which is prohibited under Section D of Exhibit D attached hereto, regardless of whether Conn Appliances, Inc., or its successors, assigns or subtenants, continue to lease, use or occupy any space in the Shopping Center.  

B.
Burlington Restrictions.  So long as Burlington Coat Factory of New Mexico, LLC, the tenant under that certain Lease Agreement dated August, 2015, executed by and between Declarant and Burlington (the “Burlington Lease”), or its successors, assigns or subtenants (collectively, “Burlington”), lease, use or occupy any space in the Shopping Center, the restrictions set forth in Exhibit B attached hereto and incorporated by reference shall be applicable to all Tracts in the Shopping Center. 

C.
Conn Restrictions. So long as Conn Appliances, Inc., the tenant under that certain Lease Agreement dated July, 2015, executed by and between Declarant (the “Conn Lease”), or its successors, assigns or subtenants (collectively, “Conn”), lease, use or occupy any space in the Shopping Center, the restrictions set forth in Exhibit C attached hereto and incorporated by reference shall be applicable to all Tracts in the Shopping Center.

D.
Additional Restrictions.  The additional restrictions set forth in Exhibit D attached hereto and incorporated by reference shall also be applicable to all Tracts in the Shopping Center so long as the tenants identified therein, or their respective successors, assigns or subtenants, lease, use or occupy any space in the Shopping Center. 
4.
Insurance and Indemnification. 

A.
Shopping Center Liability Insurance.  Declarant shall at all times maintain commercial general liability insurance (in the broadest form then available in the State or territory where the Shopping Center is located) against claims for bodily injury, personal injury, death or property damage occurring on, in or about the Common Areas of the Shopping Center or as a result of the use of the Common Area Improvements.  Any blanket insurance Policy shall specifically allocate to the Shopping Center the amount of coverage from time to time required hereunder and shall otherwise provide the same protection as would a separate insurance policy insuring only the Shopping Center in compliance with the provisions of this Section.  The commercial general liability coverage must be on the so-called “occurrence” form with a combined single limit, excluding umbrella coverage, of not less than Two Million Dollars ($2,000,000.00).  Each Owner and each Occupant shall be named as an additional insured on such policy.  Declarant shall also maintain umbrella liability insurance in addition to primary coverage in an amount not less than Five Million Dollars ($5,000,000.00) per occurrence on terms consistent with the required commercial general liability insurance policy.  The premium expense for such Shopping Center liability insurance shall be a Common Area Operating Cost.  
B.
Owner Required Property Insurance.  Each Owner shall at all times maintain, or cause to be maintained (i) a policy of insurance covering such Owner’s Tract and all Buildings and other improvements situated thereon (including any leasehold improvements) against loss, damage or destruction caused by any peril covered by a Causes of Loss - Special Form coverage part (or the then industry replacement to such coverage part) to a policy of property insurance, including coverage for or endorsements for: (a) water damage; (b) Business Income; (c) Extra Expense; (d) Service Interruption; (e) Ordinance or Law; (f) Boiler and Machinery, if applicable; and (g) demolition costs.  Such coverage shall be written for replacement value.  No such policy shall have a deductible in excess of Fifty Thousand Dollars ($50,000.00), and (ii) if any portion of the Shopping Center is currently or at any time in the future located in a federally designated “special flood hazard area,” flood hazard insurance in an amount equal to the lesser of: (a) the replacement value of the Buildings and other improvements on the Tract; or (b) the maximum amount of such insurance available under the National Flood Insurance Act of 1968, the Flood Disaster Protection Act of 1973 or the National Flood Insurance Reform Act of 1994, as each may be amended; and (iii) earthquake insurance in amounts and in form and substance satisfactory to such Owner’s first mortgagee (or, if there is no first mortgagee, its tenant) in the event the Shopping Center is located in an area with a high degree of seismic activity, provided that the insurance pursuant to clauses (ii) and (iii) hereof shall be on terms consistent with the Causes of Loss - Special Form coverage part required above. 
C.
Owner Required Liability Insurance.  Each Owner shall at all times maintain, or cause to be maintained a policy or policies of liability insurance against claims for bodily injury, death or property damage occurring on, in or about the Buildings and other improvements (including without limitation Common Area Improvements) on such Owner’s Tract with a "Combined Single Limit" (covering bodily injury liability and property damage) with commercially reasonable limits of not less than Two Million Dollars ($2,000,000.00).  Such insurance may be in the form of blanket liability coverage applicable to the Owner's Tract, and such coverage limit may be satisfied with underlying and umbrella policies totaling not less than the amount set forth above.  An Owner or Occupant shall, upon written request, provide the requesting Owner or Occupant of another Tract with evidence of such coverage and a description of any plan of insurance being used.  In response to inflation and/or loss and coverage trends in the commercial real estate industry, Declarant may elect for the coverage limits described above to be adjusted to an increased amount which is commercially reasonable for properties similar to the Shopping Center, located in and around Albuquerque, New Mexico, which election shall be exercised by written notice to all Owners given not less than thirty (30) days in advance of the proposed effective date of the change.  Such policy shall provide that the Owners and Occupants of the other Tracts shall be included as additional insureds, and each Owner or Occupant shall endeavor to cause each policy to contain a provision that the insurance company will give the Owner or Occupant of each other Tract thirty (30) days advance written notice prior to cancellation or lapse, or the effective date of any reduction in the amounts or scope of coverage.  An Owner or Occupant shall promptly notify the other Owners or Occupants of any asserted claim with respect to which the Owner or Occupant receiving notice is or may be insured against hereunder, and shall deliver to such other Owners or Occupants copies of process and pleadings.


D.
Indemnification.  Subject to insurance coverage provided as required under this Declaration, each Owner and Occupant hereby agrees to indemnify, defend and save the other Owners and Occupants harmless from any and all liability, damage, expense, causes of action, suits, claims or judgments arising from injury to person or property and occurring on the Owner’s or Occupant’s Tract, except to the extent caused by the negligence or intentional misconduct of the other Owner or Occupant.  
E.
New Mexico Provision.  To the extent, if at all, any indemnity, hold harmless or insurance provision of this Declaration is invalidated pursuant to the terms of §56-7-1 N.M.S.A. 1978, as amended, the remaining indemnity, hold harmless and insurance provisions of this Declaration shall remain in full force and effect.
5.
Easements.  Declarant hereby declares and establishes the following easements for the Shopping Center:  


A.
Ingress, Egress and Parking.   A perpetual, nonexclusive easement upon each Tract for ingress and egress of vehicular and pedestrian traffic over and across all access points, driveways, vehicular traffic lanes as shown on the Site Plan attached hereto as Exhibit B (as same may hereafter be modified with the prior written consent of Declarant), and for the parking of motor vehicles in the areas designated for parking as shown on the Site Plan attached hereto as Exhibit B (as same may hereafter be modified with the prior written consent of Declarant), for use by Owners and Occupants and their respective employees, customers, subtenants, licensees, concessionaires and invitees.  Notwithstanding the foregoing, all parking requirements mandated by Governmental Requirements for each Tract shall be satisfied on such Tract.  The easement areas established in this subsection shall be kept open at all times for the free use as intended in this Declaration; provided, however, that the Owner of a Tract may close or otherwise impair the use of same for brief periods as may be reasonably required for repair or maintenance provided that any such closure or impairment for repair or maintenance shall require in each instance at least ten (10) days’ written notice to the Owner of the other Tracts and shall not exceed more than thirty (30) days in any calendar year.  In addition, no access easement area connecting to a public thoroughfare shall be totally closed so as to prevent access from the public thoroughfare to the Tracts in the Shopping Center.  No Owner shall permit to be made any changes to the Common Area on its Tract without the approval of Declarant, except that each Owner shall have the right, from time to time without obtaining the consent or approval of Declarant of any other Owner, to make at its own expense any insignificant change, modification or alteration in the portion of the Common Area on its Tract, including without limitation the installation of convenience facilities such as mailboxes, public telephones, cart corrals, benches and bike racks.   The accessibility of the Common Area on each Tract for pedestrian and vehicular traffic (as it relates to the remainder of the Shopping Center) shall not be unreasonably restricted or hindered, and all parking stalls and rows and vehicular traffic lanes shall remain as shown on the Site Plan, except such modifications as are made with the prior written consent of Declarant, which consent may be withheld in the sole discretion of Declarant.  


B.
Drainage.   A perpetual, nonexclusive easement for storm drainage and the discharge of water from the over and across the Tracts, provided that such drainage and discharge shall be in compliance with Governmental Regulations.  


C.
Utilities.   A perpetual, nonexclusive easement for underground utilities, including without limitation, electric, gas, cable, water and sanitary sewer, under the surface of the Tracts, and a temporary, nonexclusive easement over and across the Tracts for repair or replacement of utilities; provided that the Owner of a Tract undertaking construction shall at all times minimize any interference with access, traffic flow and parking on the other Tract.  Any repair or replacement of utility lines and facilities shall be performed on another Owner’s Tract only after thirty (30) days advance notice to Owner of the subject Tract of the intention to perform such work and consultation with the Owner of the subject Tract regarding the means and manner of minimizing disruption; provided, however, that in the case of an emergency (whereby either persons or property are in immediate danger of substantial damage and/or harm), any such work may be immediately performed after giving such advance notice to the Owner of the subject Tract as is practicable and reasonable under the circumstances.  The Owner installing such utilities shall promptly restore or repair any and all improvements on the Tracts which are removed, damaged or affected by the use of this easement for utilities.


D.
Declarant.  Declarant and its employees, agents and contractors (including without limitation any management company hired by Declarant) is hereby granted an easement on each Tract to perform its obligations described under Section 2.A of this Declaration. 

E.
Shopping Center Pylon and Monument Signs.  [IF EXISTING OR PLANNED PYLON OR MONUMENT SIGNS FOR THE SHOPPING CENTER ARE OR WILL BE LOCATED ON TRACTS 1, 2, 3 OR 5, WE NEED TO PROVIDE EASEMENTS FOR THE SIGNS.  SIGNAGE DISPLAY RIGHTS AND OBLIGATIONS WOULD BE COVERED IN SECTION 9 BELOW, IF APPLICABLE]  
          F.
No Public Grant; Restriction.  The easements granted under this Declaration are not intended to, and shall not be construed as creating, any easement or access rights to any government or governmental authority, for public road right-of-way purposes; nor shall any of the rights and easements hereby created benefit or be an appurtenance to any property other than the Shopping Center.  No Owner shall grant any easement for the benefit of any property not within the Shopping Center; provided, however, that the foregoing shall not prohibit the granting or dedicating of easements by an Owner on its Tract to governmental authorities or to public utility companies that do not interfere with the easements granted in this Declaration.

6.
Taxes.  Each Owner or Occupant shall pay or cause to be paid prior to delinquency all taxes and assessments with respect to its Tract, including all Buildings and other improvements located thereon, and any personal property owned or leased by an Owner or Occupant in the Shopping Center, provided that if such taxes or assessments or any part thereof may be paid in installments, such Owner or Occupant may pay such taxes and assessments in installments as and when the same become due and payable.  Nothing contained herein shall prevent any Owner or Occupant from contesting at its cost and expense any taxes and assessments with respect to its Tract in any manner such Owner or Occupant elects, so long as such contest is maintained with reasonable diligence and in good faith and at the time such contest is concluded (allowing for appeals) the contesting Owner or Occupant shall promptly pay all taxes and assessments determined to be owing, together with all interest, penalties and costs thereon.

7.
Common Area Operating Costs. 
A.
Each Owner or Occupant will pay the subject Tract’s Proportionate Share of Common Area Operating Costs paid, payable or incurred by Declarant.  Notwithstanding the foregoing, Declarant may charge an Owner a greater percentage than the Tract’s Proportionate Share with respect to those Common Area Operating Costs representing services with respect to which such Owner, or such Owner’s Occupant, demand for service is materially disproportionate to other Owners and Occupants in the Shopping Center.


B.
As used in this Lease, the term “Common Area Operating Costs” includes all costs and expenses paid or incurred by Declarant, at its election, in connection with the management, operation, maintenance, repairs and replacements of the Common Area, including, without limitation, costs related to (1) cleaning, sweeping, maintaining and repairing; (2) lighting (including replacement of bulbs and ballasts, and painting, repairing, replacing and maintaining lighting); (3) planting and landscaping; (4) utility expenses; (5) security services (if any) or parking management costs (if any); (6) providing, maintaining, repairing and replacing identification or signs other than the Shopping Center monument and pylon signs (which costs are addressed in Section 9 below); (7) wages, salaries and compensation of employees providing such services; (8) consulting, accounting, legal and other services; (9) fees and costs associated with access easements, detention ponds and storm drainage; (10) sweeping, maintaining, repairing, seal coating, resurfacing and restriping the parking areas and drive areas; (11) that part of office rent or rental value of space in the Shopping Center used or furnished by Declarant to enhance, manage, operate, and maintain the Shopping Center; (12) electricity, water, waste disposal, and other utilities serving the Common Areas; (13) materials and supplies; (14) depreciation on personal property and equipment used with regard to the foregoing; and (15) reasonable management fees and accounting or administrative fees.

8.
Enforcement 



A.
If an Owner fails to comply with any obligation set forth herein (a “Defaulting Owner”), then Declarant and any other Owner or Owners (collectively referred to herein as an “Affected Owner”), at its or their option and after fifteen (15) days prior written notice to the Defaulting Owner, in addition to any other remedies the Affected Owner may have in law or equity, may proceed to perform such defaulted obligation on behalf of such Defaulting Owner (and shall have a license to enter the Defaulting Owner’s Tract to do so) by the payment of money or other action for the account of the Defaulting Owner.  The foregoing right to cure shall not be exercised if within the thirty (30) day notice period (i) the Defaulting Owner cures the default, or (ii) if curable, the default cannot be reasonably cured within that time period but the Defaulting Owner begins to cure such default within such time period and thereafter diligently and continuously pursues such action to completion.  The thirty (30) day notice period shall not be required if an emergency exists or if such default causes interference with the construction, operation or use of an Affected Owner’s Tract which requires immediate attention; and in such event, the Affected Owner shall give such notice (if any) to the Defaulting Owner as is reasonable under the circumstances.



B.
Within ten (10) days after written demand therefor (including providing copies of invoices reflecting costs), the Defaulting Owner shall reimburse the Affected Owner for any sum reasonably expended by the Affected Owner due to the default or in correcting the same, together with interest thereon at the rate of Twelve Percent (12%) per annum, and if such reimbursement is not paid within said ten (10) days and collection is required, the Affected Owner shall be entitled to file suit to recover the amount so expended, as well as interest as provided above and reasonable costs of collection, including without limitation, reasonable attorneys’ fees, expenses and costs of court.



C.
Any claim of an Affected Owner for reimbursement, together with interest accrued thereon and collection costs, shall constitute a personal obligation and liability of the Defaulting Owner and shall be secured by an equitable charge and lien on the Tract of the Defaulting Owner and all improvements located thereon.  Such lien shall attach and be effective from the date of recording of the Lien Notice hereinafter described.  Upon such recording, such lien shall be superior and prior to all other liens encumbering the Tract involved, except that such lien shall not be prior and superior to any mortgages or deeds of trust of record prior to the recording of such Lien Notice, or any renewal, extension or modification (including increases) of previously recorded mortgages or deeds of trust; and any purchaser at any foreclosure sale, as well as any grantee by deed in lieu of foreclosure under any such mortgage or deed of trust shall take title subject only to liens accruing pursuant to this section after the date of such foreclosure sale or conveyance in lieu of foreclosure.  To evidence a lien accruing pursuant to this section, the Affected Owner curing the default of a Defaulting Owner or the Affected Owner performing such maintenance, as the case may be, shall prepare a written notice (a “Lien Notice”) setting forth (i) the amount owing and a brief statement of the nature thereof; (ii) the Tract to which the payment(s) relate; (iii) the name of the owner or reputed owner owning the Tract involved; and (iv) reference to this Amended Declaration as the source and authority for such lien.  The Lien Notice shall be signed and acknowledged by the Affected Owner desiring to file the same and shall be recorded in the real estate records in Bernalillo County, New Mexico.  A copy of such Lien Notice shall be mailed to the Defaulting Owner within thirty (30) days after such recording.  Any such lien may be enforced by judicial foreclosure upon the Tract to which the lien attached in like manner as a mortgage on real property is judicially foreclosed under the laws of the State of New Mexico.  In any foreclosure, the Tract being foreclosed shall be required to pay the reasonable costs, expenses and attorneys’ fees in connection with the preparation and filing of the Lien Notice, as provided herein, and all reasonable costs, expenses and attorneys’ fees in connection with the foreclosure.  



D.
In the event any Affected Owner shall institute any action or proceeding against another owner relating to the provisions of this Declaration or any default hereunder or to collect any amounts owing hereunder or in the event an arbitration proceeding is commenced hereunder by agreement of the parties to any dispute, then and in such event the unsuccessful litigant in such action or proceeding shall reimburse the successful litigant therein for such reasonable costs and expenses incurred in connection with any such action or proceeding and any appeals therefrom, including attorneys’ fees and court costs.



E.
Any remedies provided for in this section are cumulative and shall be deemed additional to any and all other remedies to which Declarant or any other Owner may be entitled in law or in equity and shall include the right to restrain by injunction any violation or threatened violation by any party of any of the terms, covenants, or conditions of this Declaration and by decree to compel performance of any such terms, covenants, or conditions, it being agreed that the remedy at law for any breach of any such term, covenant, or condition is not adequate.

9.
Shopping Center Pylon and Monument Signs.  [MORE INFORMATION NEEDED:  IF TRACTS 1,2,3 OR 5 WILL BE GRANTED ANY RIGHTS TO INSTALL AND DISPLAY A SIGN PANEL ON ANY OF THE EXISTING OR PROPOSED PYLON OR MONUMENT SIGNS FOR THE SHOPPING CENTER, WE NEED TO SET OUT THOSE RIGHTS IN THIS SECTION, AND WE NEED TO PROVIDE FOR THE SHARING OF EXPENSES SEPARATELY FROM COMMON AREA OPERATING EXPENSES.]  
10.
Designee-Occupant.  An Owner may designate, by written notice delivered to the other Owners, an Occupant of such Owner’s entire Tract to act as such Owner's designated agent for all purposes under this Declaration, and to exercise all rights and perform all obligations of such Owner under this Declaration.  Upon delivery of such written designation to the other Owner, the designated agent shall be recognized by the other Owner as the party responsible for, and with authority regarding, all matters under this Declaration respecting the Tract owned by such Owner, except as otherwise expressly set forth below.  Such designation shall remain in full force and effect until delivery to the other Owners of a written revocation of the designation by the Owner (or the Owner's successors or assigns).  Notwithstanding the foregoing, each Owner shall remain primarily responsible and liable for the obligations of such Owner under this Declaration, and an Occupant which is the designated agent of an Owner shall have no power or authority to agree or consent to the amendment, modification or termination of this Declaration.  
11.
Miscellaneous.  



A.
Compliance with Laws.  All easements provided under this Declaration shall be subject to Governmental Requirements.  Each Owner shall comply with all Governmental Requirements with respect such Owner’s Tract, and each Owner (an “Indemnifying Owner”) shall indemnify, defend and hold harmless the other Owners, and such Owners’ Occupants and their respective licensees, invitees and agents, from any and all loss, cost, damage, claim or liability to the extent arising out of the noncompliance by the Indemnifying Owner with Governmental Requirements



B.
Binding Effect; Running with the Land.  All the covenants, terms, agreements, conditions, and restrictions set forth in this Declaration are intended to be and shall be construed as covenants running with the land, binding upon, inuring to the benefit of and enforceable by the parties hereto, their respective successors in interest, grantees and assignees, upon the terms, provisions and conditions herein set forth.  This Declaration shall bind and inure to the benefit of the parties hereto, their respective heirs, representatives, lessees, successors and assigns.  The singular number includes the plural and the masculine gender includes the feminine and neuter. 



C.
Modification.  This Declaration may be modified only by written instrument executed by the Owners of all of the Tracts.


D.
Force Majeure.  In the event that Declarant or another Owner shall be delayed or hindered in, or prevented from, the performance of any act required hereunder by reason of inability to procure materials, delay caused by the party seeking enforcement hereof, failure of power or unavailability of utilities, riots, insurrection, war, acts of terrorism or other reason of a like nature not the fault of such Owner and not within the Owner’s control, acts of God, governmental laws or regulations without fault and beyond the control of the Owner (financial inability excepted), then performance of such act shall be excused for the period of delay, and the period for the performance of any such act shall be extended for a period equivalent to the period of such delay, but in no event shall the foregoing be construed to excuse or delay the performance of a monetary obligation by an Owner.  


E. 
Declarant Succession.  
(i)
The Owner of Lot 4 shall automatically succeed to the rights and obligations of the Declarant identified in the prologue to this Declaration (the “Original Declarant”) on the date when Original Declarant conveys the last of the Tracts which it has owned in the Shopping Center to a third party purchaser unaffiliated with Original Declarant, and if such last Tract is not Tract 4, Original Declarant shall endeavor to give the then-Owner of Tract 4 written notice of the conveyance of the last Tract owned by Original Declarant at least twenty (20) days prior to the date of the conveyance of such last Tract.  
(ii)
After the initial succession of Declarant described in item (i) above, on the date of all subsequent conveyances of Tract 4, each new Owner of Tract 4 shall automatically succeed to the rights and obligations of Declarant hereunder.

(iii) 
Within ten (10) days after each succession of Declarant, the successor Owner of Tract 4 (or its authorized representative) shall execute and deliver to the Owners of all Tracts other Tract 4 a Notice of Declarant Succession evidencing such succession and setting forth the name, address, contact person and telephone number for the contact person of such successor Declarant.

(iv)
Notwithstanding anything to the contrary set forth above, no successor Declarant shall have any liability for the acts or omissions of any predecessor Declarant, including without limitation the negligence or intentional misconduct of such predecessor Declarant or its agents employees or contractors, and any failure of such predecessor Declarant to perform its obligations under this Declaration.  

(Signature Page Follows)

[NOTE:  WE WILL EITHER NEED ALL FOUR OWNERS TO SIGN
OR WE MUST RECORD A POWER OF ATTORNEY GIVING MJ PROPERTY INVESTORS THE AUTHORITY TO SIGN ON THEIR BEHALF] 
DECLARANT:

TECOLOTE RESOURCES, INC., a California 
corporation, KELLY'S LEGACY, LLC, a 
California limited liability company, 
Sherri I. Bovino, Trustee of the 
BURDEN CHILDREN'S TRUST dated 
December 17, 1986, and 
TECOLOTE X-KMART II, LLC, 
a California limited liability company
By:
MJ Property Investors LLC


a Delaware corporation


Attorney in Fact

By:_______________________

Its:_______________________
STATE OF CALIFORNIA

COUNTY OF _________________________

On _________________________ before me, ________________________________








(insert name and title of the officer)

Personally appeared___________________________________________________,

who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within instrument and acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing paragraph is true and correct.

WITNESS my hand and official seal.

Signature  ____________________________  (Seal)
Consent and Subordination of Lienholder

___________________, a __________________ (“Lienholder”), holds a lien which encumbers the Shopping Center, as defined in the foregoing Declaration of Easements, Covenants and Restrictions for West Central Plaza (the “Declaration”), evidenced by that certain Mortgage (the “Mortgage”) dated __________________, 2015, executed by the Declarant identified in the Declaration in favor of Lienholder, recorded ____________, 2015, in Book ___, Page ___, as Document No. ____________, records of Bernalillo County, New Mexico.  By its execution hereof, Lienholder hereby consents to the foregoing Declaration, and subordinates the lien of the Mortgage to the provisions thereof.

Executed this ____day ____________________, 2016. 
LIENHOLDER:

_____________________________, 

By: ___________________________







Name: _________________________ 





       

Title: __________________________







STATE OF ______________

)







)   ss.

COUNTY OF  _____________

)

The foregoing instrument was acknowledged before on this ____ day of _______________, 2016, by ___________, ___________ of __________________, a __________________. 





















____________________________








Notary Public, State of __________
Notary's Printed Name:


___________________________

My Commission Expires:
_____________________________
EXHIBIT A
[SUBSTITUTE NEW PLAT LEGAL DESCRIPTION UPON RECEIPT] 
Parcel 1:

A tract of land situate within the Town of Atrisco Grant, in the City of Albuquerque, New Mexico, being more particularly described as follows:

Beginning at the Northwest corner No. 1 of the tract herein set forth, a point marking the intersection of the Southerly right of way line of Central Avenue West with the Easterly right of way line of the Middle Rio Grande Conservancy District Isleta Drain and whence the Northwest corner of Section 24, Township 10 North, Range 2 East, N.M.P.M., as shown on Bernalillo County Survey No. 1, bears N. 48° 52’ 43” W., 1582.25 feet distant; and running thence N. 74° 51’ E., along the Southerly right of way line of Central Avenue West, a distance of 400.88 feet to the true point of beginning.
Thence continuing along the Southerly right of way line of Central Avenue West, N. 74° 51’ E., a distance of 316.61 feet to a point;
Thence continuing along the Southerly right of way line of Central Avenue West, along a curve to the left having a radius of 1482.31 feet, with a central angle of 12° 19’ 20”, a distance of 318.78 feet to a point;
Thence along a curve to the right having a radius of 10.0 feet, with a central angle of 87° 08’ 20”, a distance of 15.21 feet to a point;
Thence S. 30° 20’ E., along the Southwesterly right of way line of Atrisco Road S.W., a distance of
378.97 feet to a point;
Thence continuing along the Southwesterly right of way line of Atrisco Road S.W. along a curve to the right having a radius of 673.20 feet, with a central angle of 30° 41’ 40”, a distance of 360.53 feet to a point;
Thence N. 85° 50’ W., a distance of 1065.28 feet to a point; Thence N. 04° 10’ E., a distance of 257.09 feet to a point; Thence N. 74° 51’ E., a distance of 177.28 feet to a point;

Thence N. 15° 09’ W., a distance of 100.0 feet to the true point of beginning.
Parcel 2:

Tracts lettered “B” and “C” of Milne Plaza, a Subdivision of the City of Albuquerque, New Mexico, as the same are shown and designated on the plat of such addition, filed in the office of the County Clerk of Bernalillo County, New Mexico, on September 24, 1973, in Plat Book B8, Page 164.

Parcel 3:

Tract lettered “A” of Lands of M.R.G.C.D. Map No. 39, as the same is shown and designated on the plat entitled “Plat of Tract A, Lands of M.R.G.C.D. Map No. 39, Situate within Projected Section 24, T. 10 N.,R. 2 E., N.M.P.M., City of Albuquerque, Bernalillo County, New Mexico,” filed in the office of the County Clerk of Bernalillo County, New Mexico, on April 6, 1989, in Plat Book C38, Page 195.
EXHIBIT B
SHOPPING CENTER SITE PLAN

[image: image1.emf]
EXHIBIT C

BURLINGTON RESTRICTIONS
The following Restrictions are applicable to the Shopping Center so long as Burlington Coat Factory of New Mexico, LLC (“Burlington”), its successors, assigns or subtenants lease, use or occupy any space in the Shopping Center, as provided under that certain Lease Agreement executed by and between Original Declarant and Burlington dated August, 2015. Capitalized terms used but not defined in this Exhibit C shall have the meanings ascribed thereto in the attached Declaration.  
A.
The areas described in this Exhibit C as “Building Area,” “Future Building Area,” “Critical Areas,” “Critical Building Facilities,” “Protected Parking Areas” and “Anchor Building” are shown in the Site Plan attached hereto as Exhibit B.  

B.
There shall not be erected or maintained any shops, stalls, stands or kiosks in the Common Area within fifty (50) feet of any part of the Burlington Premises in the Anchor Building (for purposes of this Exhibit C, the “Burlington Premises”) the or in any Protected Parking Area, except as shown on Exhibit B of this Declaration, and there shall not be any selling in the Common Area within fifty (50) feet of any part of the Burlington Premises or any Protected Parking Area, except as shown on Exhibit B of this Declaration as allowed for Conn's Appliances.  Owners and Occupants (i) shall not permit their employees or any non-customer from parking within the Protected Parking Area, (ii) shall prevent commuter parking in the parking areas on their respective Tracts, (iii) shall not lease or license to third parties who are not Owners or Occupants of the Shopping Center any part of the Common Area on such Owner’s or Occupant’s Tract, (iv) shall not to charge a fee for use of the parking areas on such Owner’s or Occupant’s Tract; and (v) to the extent permitted under applicable law, shall maintain a no solicitation policy in the Common Area on such Owner’s or Occupant’s Tract within the Shopping Center.  Burlington shall have the right, but not the obligation, to enforce such no solicitation and parking policy against violators located anywhere within the Shopping Center.

C.  
The following additional restrictions apply:  (i) no Building or other structure shall be demolished, nor shall any Building or structure be hereafter erected or maintained on any part of the Shopping Center, except in an area with an existing building shown on Exhibit B of this Declaration (“Building Area”) or designated as a “Future Building Area” on Exhibit B of this Declaration; (ii) no portion of any Protected Parking Area, the Critical Areas or Critical Building Facilities may be modified in any more than a de minimis respect (including by way of example any change in the configuration of the parking stalls, access to the Protected Parking Areas, roadways, Common Facilities and other items included therein) without Burlington’s consent, which consent Burlington shall not unreasonably withhold, condition or delay; (iii) no places of public assembly (e.g., movie theaters, bowling alleys, gymnasiums, and the like) shall be erected or maintained in any part of the Shopping Center, except as shown on Exhibit B of this Declaration; (iv) no restaurant or other premises for on or off premises food or beverage consumption may be erected or maintained within 100 feet of any part of the Burlington Premises, except as shown on Exhibit B of this Declaration; (v) no Building, store or premises in the Shopping Center shall be leased, used or occupied as other than a “Retail Store,” as defined in Section C of this Exhibit C; (vi) no Building in the Shopping Center containing more than 18,000 square feet shall be leased, used or occupied by an infant furniture and accessories store (such as buy Baby or Babies R Us) or for the sale of any of the items described on the list of Baby Depot Exclusives, as defined in Section D of this Exhibit C, except that Burlington’s Baby Depot Exclusives shall not be applicable to a retailer generating less than five percent (5%) of its annual gross sales from the premises from the sale of any of the merchandise described on the list of Baby Depot Exclusives set forth in Section D of this Exhibit C; (vii) no Building in the Shopping Center containing more than 18,000 square feet shall be leased, used or occupied by a bath and linen store or for the sale of any of the items described on the list of Luxury Linens Exclusives, as defined in Section E of this Exhibit C, except that Burlington’s Luxury Linen Exclusives shall not be applicable to a retailer generating less than five percent (5%) of its annual gross sales from the premises from the sale of any merchandise described on the list of Luxury Linens Exclusives set forth in Section E of this Exhibit C; (viii) no store in the Shopping Center containing more than 18,000 square feet of floor area shall be leased, used or occupied by an Off-Price Retailer, as defined in Section F of this Exhibit C; (ix) no building in the Shopping Center shall be leased, used or occupied by any of the Prohibited Uses described in Section G of this Exhibit C; (x) a supermarket or fitness center (but not both during the same period of time) may exist in the space currently occupied by Conn's Appliances without a limit on the square footage of such premises provided that the location of the entrance of such premises shall be at least 100 feet from the location of the entrance of the Burlington Premises; (xi) a fitness center may exist in the Shopping Center concurrently with a supermarket as long as the fitness center is not in the same Building in which the Burlington Premises is situated and contains less than 7,500 square feet; and (xii) no Building in the Shopping Center shall be taller than the Burlington Premises is situated or contain a façade, sign or storefront taller than the Burlington Premises.

D.
As used in this Exhibit C, “Retail Store(s)” means bona fide tenants, of a character consistent with a first class shopping center, whose businesses consist principally of the sale of goods or the purveying of services (principally to household consumers as contrasted with business consumers) at retail, and health club facilities or medical related facilities (but only in the Permitted Medical Area as shown on Exhibit B to this Declaration), and specifically shall exclude the Burlington Prohibited Uses set forth below, and all other establishments which purvey goods or services which are offensive, obnoxious, illegal or not consistent with a first class shopping center.

E.
The “Baby Depot Exclusives” are as follows:   

1.
cribs

2.
changing tables

3.
toy boxes

4.
children’s and adult rocking chairs

5.
glider/rockers

6.
juvenile furniture

a.
tables

b.
chairs

c.
chests

d.
dressers

e.
bean bags

7.
crib comforters, dust ruffles, bumpers, sheets and mattress pads

8.
diaper stackers and diaper bags

9.
strollers

10.
high chairs

11.
car seats 

12.
play pens

13.
walkers and entertainers

14.
infant swings

15.
infant and layette clothing

16.
infant toys

17.
children’s books

18.
diapers

19.
such additional items that are typically sold in an infant and children toys, furnishings and furniture store

F.
The “Luxury Linens Exclusives” are as follows:
1.
Bedding, such as sheets, comforters, bedspreads, bed pillows, mattress pads, duvet covers, blankets, quilts, and decorative throws

2.
Bath and Kitchen Towels, such as beach towels, aprons, potholders, oven mitts, robes and body wraps

3.
Decorative Pillows and Chair Pads

4.
Tabletop, such as tablecloths, napkins, placements, runners, scarves and doilies

5.
Rugs, such as scatter rugs, bath rugs, area rugs, novelty rugs

6.
Bath Room Accessories and Shower Curtains, such as plastic ensembles, ceramic ensembles, metal ensembles, scales, hampers, toilet seats, shower hooks, personal care products

7.
Curtains and Draperies

8.
Drapery hardware

9.
Wall Art and Picture Frames

10.
Decorative Housewares

11.
Decorative Gifts, such as crystal, ceramic, silver, brass and wood accessories, stationery and gift wrap

12.
Closet and Storage Items

13.
Luggage

14.
Candles and Candleholders

G.
For purposes of this Exhibit C, an “Off-Price Retailer” is a retailer who engages in the sale of brand name and style apparel similar to department stores, but at every day regular prices substantially discounted from the everyday regular prices of department stores such as Ross and Marshalls. off-price retailer means 

H.
No part of the Shopping Center shall be used, in whole or in part, for any of the following uses or purposes: 
1.
A tavern, bar, nightclub, cocktail lounge, discotheque, dance hall or any other establishment selling alcoholic beverages for on-premises consumption; provided, however, the foregoing shall not prohibit the operation of a restaurant where the sale of alcoholic beverages therein comprises less than thirty (30%) percent of the restaurant’s gross revenues, or a restaurant of the type operated on the date hereof under the trade names “Chili’s” or “TGI Friday’s,” or a brewpub that also contains a sit down restaurant.

2.
A billiards parlor, pool hall, arcade, video or game room.

3.
A theater (for live performance), an auditorium, a convention or exhibition hall or the like.

4.
A fairground.

5.
A service station, automotive repair shop, truck stop or vehicle fueling station.

6.
A flea market or pawnshop.

7.
A training or educational facility (including without limitation, a school, college, reading room or other facility catering primarily to students and trainees rather than to customers or employees employed on premises provided that educational or training classes as part of a permitted use shall be permitted), except in the location shown on Exhibit B to this Declaration.

8.
A car wash.

9.
A medical clinic or office (which shall not preclude an optometrist’s office located in a store selling eyeglasses, contact lenses and similar eye ware products or a person who may, by law, write prescriptions in connection with the operation of a pharmacy or a medical or a medically-related activity then being conducted in, and incidental to, retail drug stores), except in the location shown on Exhibit B to this Declaration.
10.
An office building or any office of any kind not used principally for the purveying of products or services to walk-in consumers at retail (other than back room offices incidental to a retail use).

11.
Any governmental or political operation of any kind, including without limitation post office, welfare office, motor vehicle or other licensing, testing or inspection operation, or any political or candidate office or operation, except in the location shown on Exhibit B to this Declaration. In no event shall there be a welfare office.

12.
A dry cleaning plant, central laundry or laundromat (which shall not preclude a “drop off” and “pick up” dry cleaning service where all dry cleaning processes shall be located outside of such premises).

13.
An establishment for sale of automobiles, trucks, mobile homes, recreational motor vehicles.

14.
 A piercing pagoda or tattoo parlor or similar establishment.

15.
An adult type bookstore or other establishment selling, renting, displaying or exhibiting pornographic or obscene materials (including without limitation:  magazines, books, movies, videos, photographs or so called “sexual toys”) or providing adult type entertainment or activities (including, without limitation, any displays of a variety involving, exhibiting or depicting sexual themes, nudity or lewd acts.  [This clause shall not prohibit or limit the items typically sold by a business of the type operated on the date hereof under the trade names “Barnes & Noble” or “Borders.”]

16.
A massage parlor or any establishment purveying similar services, except for tenants similar to Massage Envy.

17.
A skating rink of any type.

18.
A house of worship, church, reading room, mortuary, crematorium or funeral home.

19.
A mobile home or trailer court, labor camp, junkyard or stockyard.

20.
A motel or hotel or a lodging establishment of any kind.

21.
A landfill, garbage dump or for the dumping, disposing, incineration or reduction of garbage.

22.
A telephone call center (which shall not preclude a telephone store, cellular and otherwise).

23.
A gambling establishment of any kind including, without limitation, a casino, bingo parlor or betting parlor (but lottery tickets may be sold and government sponsored lottery and similar gaming devices may be operated incidental to non-casino and non-hotel primary business at the premises).

24.
An assembling, manufacturing, industrial, distilling, refining or smelting facility.

25.
A storage warehouse or storage facility, except for storage incidental to a permitted use.

26.
The conduct of any “fire sale,” going out of business sale or bankruptcy sale (except pursuant to a court order) or any auction house operation.

27.
Any use which regularly emits a noxious odor, loud noises or sounds which can be heard or smelled outside of the occupant’s premises.

28.
A “so called” head shop or any business selling marijuana.

29. 
Any facility or clinic which is primarily a provider of abortion services, or any facility or clinic offering methadone or similar drug or alcohol addiction treatments or services, marijuana dispensing or sales, donor clinics, euthanasia, or drug or product testing services.

EXHIBIT D
CONN RESTRICTIONS
The following Restrictions are applicable to the Shopping Center so long as Conn Appliances, Inc. (“Conn”), its successors, assigns or subtenants lease, use or occupy any space in the Shopping Center, as provided under that certain Lease Agreement executed by and between Original Declarant and Conn dated July, 2015. Capitalized terms used but not defined in this Exhibit D shall have the meanings ascribed thereto in the attached Declaration.  

A.
The Common Areas shall not be used by anyone other than an Occupant of the Shopping Center, and their guests, customers and invitees.  No Owner shall modify the “Protected Area,” as shown on Exhibit D-1 attached hereto, or any access drive to and from any public thoroughfare abutting the Shopping Center in such a manner that would materially and adversely affect (i) parking within the Protected Area, (ii) access to the Conn Premises in the Anchor Building (for purposes of this Exhibit D, the “Conn Premises”), or (iii) visibility of the front elevation of the Conn Premises and signage on the Conn Premises or common Shopping Center signage without the prior approval of Conn, which consent may be withheld by Conn in its sole commercial judgment.  Conn may display lawnmowers, tractors, barbeque pits, lawn furniture and other similar outdoor merchandise on the Outside Promotions Area (as depicted in Exhibit D-1 attached hereto), so long as the display of such merchandise does not materially interfere with pedestrian access along the sidewalk, access to or from any tenant’s demised premises, use of the Common Areas or use of any parking space with respect to the requirements of the ADA.  Further, Conn shall have the right, subject to applicable laws, to conduct outdoor sales in front of the Conn Premises in a ten foot by twenty foot (10’ x 20’) area (“Outdoor Sales Area”), up to six (6) times per calendar year for up to seven (7) consecutive days in duration each. Except for such sidewalk displays in the Outside Promotions Area or Outdoor Sales Area, and, in accordance with the terms hereof, Conn shall not conduct a sale or otherwise place inventory, merchandise or display items on any portion of the Common Areas.  No Owner shall permit any other portion of the parking areas in the Shopping Center to be used for outdoor sales without the prior written consent of Conn.

B.
Subject to Section C of this Exhibit D, no Owner shall lease to, and no Owner or Occupant shall operate in the Shopping Center, a business whose principal permitted use is the retail sale of stereos, televisions and other household electronics, household appliances, mattresses, furniture and any substitutes for or items which are a technological evolution of the foregoing items (“Conn’s Exclusive Product Categories”), and Conn shall have the exclusive right within the Shopping Center to sell Conn’s Exclusive Product Categories (“Conn’s Exclusive Use”).  

C.
Conn’s Exclusive Use shall not be applicable to a retailer generating less than five percent (5%) of its annual gross sales from the premises from the sale of merchandise in Conn’s Exclusive Product Categories.  Furthermore, Conn’s Exclusive Use shall not be applicable to, and no Owner shall be restricted from leasing to, any Occupant which (i) operates a predominately soft goods or general merchandise store such as Marshall's, Kohl's, dd's, TJ Max/Home Goods, Ross, dollar stores, Bed Bath and Beyond, Cost Plus, or the Burlington Coat Factory; (ii) operates a wireless phone store, such as Verizon or ATT; or (iii) operates a hardware store such as Harbor Freight Tools. Conn’s Exclusive Use shall lapse and be of no further force or effect if such exclusive restriction is at any time held to be invalid, inapplicable, or illegal by any court or governmental agency of competent jurisdiction.

D.
No part of the Shopping Center shall be used, in whole or in part, for any of the following uses or purposes:

1.
Any bowling alley (except that, an upscale bowling alley, such as Corner Alley or Lucky Strike, shall be permitted within the Shopping Center).

2.
Any billiards parlor, pool hall, arcade, video or game room; provided that: (i) the foregoing shall not preclude an Owner from operating or leasing to an Occupant who operates an “upscale” type arcade such as Dave and Busters; and (ii) arcade machines, video games and billiards tables shall be permitted if incidental to another permitted use.

3.
Any tavern or bar, except to the extent in connection with a permitted restaurant.

4.
Any fitness or exercise center, health club or gymnasium (“Fitness Center(s)”), except that an Owner may operate or lease to an Occupant who operates within the Shopping Center: (i) a Fitness Center that occupies five thousand (5,000) square feet or less, and (ii) a maximum of one (1) Fitness Center in the Shopping Center that occupies more than five thousand (5,000) square feet (“Large Fitness Center”), provided that such Large Fitness Center is at least one hundred (100) feet from the storefront of the Conn Premises.

5.
Any night club or discotheque.

6.
Any second hand store, except an Owner may operate or lease to an Occupant who operates within the Shopping Center: (i) any first class store selling vintage clothing and/or other merchandise, but in no event any thrift store, and (ii) second hand stores that are bona-fide retail discount operations commonly found in similar shopping centers, such as Plato's Closet, Once Upon a Child, Second Swing and Play It Again Sports.

7.
Any mobile home park or trailer court (except that this provision shall not prohibit temporary storage trailers beyond or to the side of an Occupant’s premises and/or temporary use of construction trailers).

8.
Any dumping, disposing, incineration or reduction of garbage (exclusive of appropriately screened dumpsters located in the rear of any building and trash compactors).

9.
Any fire sale, bankruptcy sale (unless pursuant to a court order or the terms of a lien subordination or waiver agreement with an Occupant’s lender).

10.
Any central laundry or dry cleaning plant or Laundromat, except that Declarant may lease to an on-site service provided solely for pickup and delivery to the ultimate consumer or an environmentally friendly laundry facility.

11.
Any automobile, truck, or R.V. sales, leasing, display or repair, except for temporary promotions for the marketing of automobiles and/or trucks or in connection with a charity event and the leasing of space to an automotive service provider, including repair services, so long as it is at least one hundred (100) feet from the storefront of the Conn Premises

12.
Any skating rink.

13.
Any living quarters, sleeping apartments or lodging rooms, except that a hotel or motel may be located within the “Alternative Use Area” depicted on Exhibit D-1 attached hereto the [THERE IS NO SUCH DEPICTION ON THE CONN SITE PLAN] (the Common Areas surrounding such Alternative Use Area may also be used in connection with any such use permitted within the Alternative Use Area).

14.
Any veterinary hospital or animal raising facilities in the Building in which the Conn Premises is located, except that this prohibition shall not apply to a pet shop.

15.
Any mortuary.

16.
Any pawn shop.

17.
Any bingo club, casino or betting parlor, except that the sale of lottery tickets and other state sponsored betting games shall be permitted.

18.
Any auction house.

19.
Any flea market.

20.
Any tattoo parlor.

21.
A car wash, except ancillary to a fuel station.

22.
A telephone call center, except in connection with an otherwise permitted use.

23.
A storage warehouse or storage facility, except temporary in connection with an otherwise permitted use.

24.
Any massage parlor; provided that an Owner may operate or lease to an Occupant who operates within the Shopping Center: (i) a first class massage business using licensed masseuses such as Massage Envy or the like, (ii) day spaces that offer massage services, and (iii) rehabilitation, doctor and sports clinics that offer massage services. 

25.
Any movie theater or theater for live performances, auditorium, or convention or exhibit hall, except that one (1) movie theater shall be permitted, so long as it is at least one hundred seventy-five (175) feet from the storefront of the Conn Premises.

26.
Any establishment selling or exhibiting pornographic materials, except that an Owner may lease to Barnes and Noble, Borders and any other first class national or regional book store or video store which sells X-rated materials on an incidental basis, or gaming store that sells games that are graphic in nature or otherwise have an x-rating.

27.
Any place of religious worship.

28.
Any training or educational facility catering primarily to students or trainees rather than to customers, except (i) the foregoing shall not prohibit cooking classes, wine classes or other instructional classes incidental to another otherwise permitted use, and (ii) “Sylvan Learning Centers”, “Huntington Learning Centers” or similar learning centers,  play concepts such as “Little Gym” or “Play Matters” and make-up, beauty or hair-care schools or institutes, such as “Aveda Concept Salons” or “Regency Beauty Institute” shall all be permitted, and (iii) one (1) training or educational facility occupying 30,000 square feet or less shall be permitted within a space that is at least one hundred seventy-five (175) feet from the storefront of the Premises.

29.
Any facility that performs industrial, refining or smelting facility.
EXHIBIT D-1

CONN SITE PLAN

(To be Attached)
[NOTE:  THE COLORED LEGEND FOR “PROTECTED AREA” 

(WHITE) ON THE CONN SITE PLAN LOOKS ASKEW:  THE WHITE AREAS 

ARE BUILDING AREAS;  LOOKS LIKE THE GREEN (PARKING AREAS 

AND DRIVEWAYS) SHOULD BE THE “PROTECTED AREA”    

EXHIBIT E
ADDITIONAL RESTRICTIONS
The following Additional Restrictions are applicable to the Shopping Center so long as the respective Occupants identified below, or their successors, assigns or subtenants lease, use or occupy any space in the Shopping Center.

A.
Ace Cash Express:  Exclusive right in the Shopping Center for the business of check cashing or making loans in the amount of $1,000 or less, excepting any bank or savings and loan or ATM within the shopping center

B.
Bank of America:  Exclusive right in the Shopping Center to operate an ATM on the property

C.
Your Credit:  Exclusive right in the Shopping Center to operate a loan company or financial services company[image: image2.emf]
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