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60250501 ORAINAGE COVENANT JLge 1990 ¢

i

Thiz Orainage  Covenank, between Weingarten Realty Investors
("Owntc”), whose address is P .0, Box 9241334, Houston, TX 77292 , and
the City of Albuquerque, MNew Hexico munkeipal eccparation ("City™), whose
addresg is P.0. Box 1393, Albuquerque, New Haxlceo 87103, is made in

Albugquerque, Bernalllle County, New Mexico and 15 entered lnto as of the date
owner signs thiz Covenant.

1. Reeltal, Owner is the owner of cortain ceal property described as:

A=l and A=-4 North Towne Plaza FRecorded on June 27, 1995 in Volume

in Bernalillo County, Hew Hexico (tha “Proparty*}.95C, Folic 234, Bernalillo
’ County, M.

pursuant to City ordinances, regulations and othar applicable laws, the
owner i3 required ko construct and meintain zertaln Drainage Facllltlies on the
Property, and tha partles wish te enter into thiz Agreement to establish the
obligations and responsibiiltiaes af the pactlas.

2. Descriptlon _and Construction of Drajnaxe Facilities. Ownar shall
construet the following "Dralnaga Facillty” wlthin the Property atL Ownetr’s
gole expense in accordance with the standards, plans and speciflcatlons

agprovad by the City pucguant to Drainage Flla Ho B19/018
Rundown channel, (SN "patention. and SaR1 ipe

The Oralnaga Facllity is more particularly deserlibed in the attached
Exhibit A, The Owner will not permit the Drainage Facllity to constltute a
hazacd to the health or gafety of the genceral public.

3. Maintenance of Ueainage Faeility. The Owner will maintain the Drainage

Facility at Ounmer’'s cost In accordance with tha approved Ocalnege Report and
plats.,

'™ city's Right of Entoy, The ©City has the rtvight to entar upon tha
Propacty at sny tims end pecrform whotever lnspastlon, maintenance or crepair of
the Drainage Fecllity it deems appropriate, without llabllity te the Owner.

s, Demand for Construction ov Repalc. Tha City may send wrltten notlca
{("Notlce"] to the OQwner requiring the Owner to construcet or rvepair tha
Dralnage Facility within .'2{2 days (“Deadline”) of recelipt of the Hotlce, as
provided in Sectlion 1), and the Owner will comply prompbly with the

requicements of tha Noticoe. fThe Owner will perform all required work by the
Deadline, at Cwner's sole axpense.

s, Taliuce to Parform by Owner and Emergency Wock by City, If the Owner
tails to comply with the terms of the Hotlee by the Deadline, or Lf the city
detarmines that an emecrgency condlblon exists, the City may perform the work
Ltself. The City may essesz the Owner for the cost of the work and for any
othar expensez or damages which result from Qwner's fallura to perform, Tha
Qunar 2grees promptly to pay the Clty the amdunt assessed. If the Ownar faills
ta pay the City within thirty (30) days after the City gilves the Ownat wrikten

potlece of the amount due, the City may ilmpose a lien against Ownhar's Property
for the total cesulting amount.
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T. Liability of Cilty far Repair after Wotice or as a Heguit of Fmerrency.
The City shall not be liable to the Owner for any damages rcesulting from the
City's repair or maintenance following notice tg the Qwner as required in this
agreement or in an emergency unless the damages are the result of the reckless
conduct or grogs negligence of the City.

8. Indermification. Owner agrees to indemnify and save the City, its
officialg. agants and employees harmless from all claimg, actiony, suity and
proceadings  arising out of or resulting frem the Cwnar's oegligent
maintenance, constructicn, repair or use of the Orainnge Fecility. To the
extent, Lf at all, Section 356-7-1 NMSA 1978 is applicable to thia Agreement,
this Agreement to indemmify will not extend to llability, claims, damages,
loszes ovr expenges, including attorney's fees, arising out of (1) the
praparation or approval of mape, drawings, opiniona, reports, surveys, change
orders. dasigny or sSpecificaticns by ha Indormlites.  ar tha agzents or
employees of the indemnitee; or (2} the giving of or the fallure to give
direction or ingtructions by the indemnites, where such giving or failure o

give directions or instructions ls the primary cause of bodily injury to
porscnt or damage to property.

9. Cangwllation of Arrosment and Release of Covenant. This Agreement may
be valeased if tha Drainage Facility is no longer cequired for the protection
of the public health, safety and welfare by the City filing & "Hotlece of
Release™ with the Bernalille County Clerk. The WNotize of Releaage must De
signad by the Clty's Chief Administrative Offiter, or his designes, and the
approval of the Clty Hydrolegist must be andorsed thaereenm,

10. Assegsment. Nothing in this apreement shall be construed to relieva
the Ownar, hisz heirs, assigns, and sugcessors fvom an  assessment against
Ownier's Property for improvements Lo the property under a duly authorized and
approved Speclial Assessment Olscrict. Tha partles specifically esgree that the
value of tha Drainage Facility will not raduce the amount asseased by the City.

11, Potice. For purposes of given formal written notlee to tha Ownaer,
Cwnoer's address is:

P DB %0 24133

ey

Howstan ’ Toxas 17242

Hotice may be given to the Owner elther in person or by mailing the
notice by regular U.S. mall, postzge paid, Yotice will be consideted to have
been tecelved by the Owner within three days after the notice is malled Af
thare i3 no actual evidence of cecaipt, The Owner may shangs Omnor's sddracn

by givett written notlce of the change by Gartified Mail, return ceceipt

requasted, to the Clty Public Works Oepartment, P.0. Box 12%3, Albuquerque,
Hew Mexico, B7103.

12, Term, This Agreement shall ceontinue until terminated by the City
purguant to Section 9 above,
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11. Bind;n; on__Qvwner's Proverty. The covenants and obligations of the
Owner <z2id fort #rein  sna e binding sn Owner, Its heirs, personsl
representatives, assigng and successors and on Owner's Property and shall [
constitute covenants cunning the Owner's Property until released by the City.

14. BEBptive Agreement. <This Agreement containa the entire agoeement of the
parties and supercedes any and all other agraements or understanding, oral or
written, whether previous to the exscution hareof or contemporanecus harewith
regarding this subject nattar,

15. Changes to Agrsement. Changes to this Agreement are not bindinz unlass
mads in writing, signed by both partlas.

16, Comstruction and Severability, If any part of this Agreement is held

toe ba invalid or unenforcesble, the remuinder of Lthe Agreement will remsin
valid and enforceable if the remainder is cemsonably capabls of completion.

17. Captions. The captioms to the gecticns or paragraphm of thiy Agreement
sra not part of thia Agrwemant and will not sffwct the mesning or construction
of any of its provisions.

-

OWHER:  yeingarten Realty Investors
3y: (. “éﬁ?@#ﬁﬁﬁh
Ite: 7 _Exeeutive Vice President Vi

Dated: 21396

PR IVE TR R R T E T

 STATE OF Tegas )

} ss :
COUNTY oF Harris )

Thi ON
instrutent was acknowledged before ms %25(9 day
of ' 199_§__, [by nama of person: | Bill Robertson, JxT ,
Ttitie or capacity, for instance "president” ov "owner™: | Eresutive Vice President
eof [Subdivider:l Waeingarten Realty Investors

SHARON BIEL

* NOTARY PUBLIC
State of Texas -

Camm Ezp. 09-24.98

YaniniS s

Kotary Publ.ic
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My Commission Expires:
2-24.99
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CITY OF ALBUQUERQUE: =5 4 : ;
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