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Effective 12/16/2022 

FORM S3: ADMINISTRATIVE APPLICATIONS – Development Facilitation Team (DFT) as of 12/25/2022 

_ AMENDMENT TO INFRASTRUCTURE LIST 

A Single PDF file of the complete application including all documents being submitted must be emailed 
to PLNDRS@cabq.gov prior to making a submittal. Zipped files or those over 9 MB cannot be delivered 
via email, in which case the PDF must be provided to City Staff using other online resources such as 
Dropbox or FTP. The PDF shall be organized in the number order below. 

____ 1) DFT Application form completed, signed, and dated 

____ 2) Form S3 with all the submittal items checked/marked 

____ 3) Zone Atlas map with the entire site clearly outlined and labeled 

____ 4) Letter of authorization from the property owner if application is submitted by an agent 

____ 5) Proposed Amended Infrastructure List 

____ 6) Original Infrastructure List 

_ TEMPORARY DEFERRAL OF SIDEWALK CONSTRUCTION 

A Single PDF file of the complete application including all documents being submitted must be emailed 
to PLNDRS@cabq.gov prior to making a submittal. Zipped files or those over 9 MB cannot be delivered 
via email, in which case the PDF must be provided to City Staff using other online resources such as 
Dropbox or FTP. The PDF shall be organized in the number order below. 

____ 1) DFT Application form completed, signed, and dated  

____ 2) Form S3 with all the submittal items checked/marked  

____ 3) Zone Atlas map with the entire site clearly outlined and labeled   

____ 4) Letter of authorization from the property owner if application is submitted by an agent 

____ 5) A scale drawing showing the location of the deferred sidewalk with appropriate dimensions 

_ EXTENSION OF THE IIA FOR TEMPORARY DEFERRAL OF SIDEWALK CONSTRUCTION 

A Single PDF file of the complete application including all documents being submitted must be emailed 
to PLNDRS@cabq.gov prior to making a submittal. Zipped files or those over 9 MB cannot be delivered 
via email, in which case the PDF must be provided to City Staff using other online resources such as 
Dropbox or FTP. The PDF shall be organized in the number order below. 

____ 1) DFT Application form completed, signed, and dated  

____ 2) Form S3 with all the submittal items checked/marked  

____ 3) Zone Atlas map with the entire site clearly outlined and labeled  
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Effective 12/16/2022 

____ 4) Letter of authorization from the property owner if application is submitted by an agent 

____ 5) Letter describing, explaining, and justifying the deferral or extension 

____ 6) Drawing showing the sidewalks subject to the proposed deferral or extension 

_ INFRASTRUCTURE LIST EXTENSION OR AN INFRASTRUCTURE IMPROVEMENTS AGREEMENT (IIA) 
EXTENSION 

A Single PDF file of the complete application including all documents being submitted must be emailed 
to PLNDRS@cabq.gov prior to making a submittal. Zipped files or those over 9 MB cannot be delivered 
via email, in which case the PDF must be provided to City Staff using other online resources such as 
Dropbox or FTP. The PDF shall be organized in the number order below. 

____ 1) DFT Application form completed, signed, and dated  

____ 2) Form S3 with all the submittal items checked/marked  

____ 3) Zone Atlas map with the entire site clearly outlined and labeled   

____ 4) Letter of authorization from the property owner if application is submitted by an agent 

____ 5) Letter describing, explaining, and justifying the request per IDO Section 14-16-6-4(X)(4) 

____ 6) Preliminary Plat or Site Plan 

____ 7) Copy of DRB approved Infrastructure List 

____ 8) Copy of recorded IIA 

_ SKETCH PLAT OR SKETCH PLAN REVIEW AND COMMENT 
A Single PDF file of the complete application including all documents being submitted must be emailed 
to PLNDRS@cabq.gov prior to making a submittal. Zipped files or those over 9 MB cannot be delivered 
via email, in which case the PDF must be provided to City Staff using other online resources such as 
Dropbox or FTP. The PDF shall be organized in the number order below. 

____ 1) DFT Application form completed, signed, and dated  

____ 2) Form S3 with all the submittal items checked/marked  

____ 3) Zone Atlas map with the entire site clearly outlined and labeled  

____ 4) Letter describing, explaining, and justifying the request  

____ 5) Scale drawing of the proposed subdivision plat or Site Plan 

____ 6) Site sketch with measurements showing structures, parking, building setbacks, adjacent rights-
of-way, and street improvements, if there is any existing land use 
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Development Facilitation Team (DFT), 
City of Albuquerque, Planning Department  
Plaza Del Sol, 600 Second NW 
Albuquerque, New Mexico 87102 
 
June 12, 2023 
 
RE:  SKETCH PLAT – 200 TRAMWAY BLVD SE 
 
To whom it may concern, 
 
Modulus Architects, Inc., hereafter referred to as the “Agent,” for the purpose of this request, represents 
SWI  REAL  ESTATE  LTD,  hereafter  referred  to  as  the  “Property Owner,”  and  Kentro Group,  hereafter 
referred to as the “Applicant”. We, “Agent” are requesting a sketch plat review and comments. The parcel 
(the “subject site”) is +/‐ 7.9444 acres in size, zoned MX‐H and is located on the southeast corner of Central 
Ave. & Tramway Blvd. The subject site and is legally described as: TR J‐1 REPL OF TRS F, H‐1, J & UNPLATTED 
LAND FOUR HILLS VILLAGE SHOPPING CENTER & APT COMPLEX CONT 7.9444 AC +/‐ OR 346,058 SF +/‐. 
The  site  is  currently a parking  lot. The  site  is  located within  the Central Ave. Major/Premium Transit 
Corridors, within an Area of Change and within the Four Hills Village Activity Center, as designated in the 
Albuquerque Comprehensive Plan. The site is also within the East Gateway Community Planning Area. The 
subject site is along four (4) Urban Major Collector Streets (Tramway Blvd., Central Ave., Four Hills RD., 
Wenonah Av.). 

This request is for a replat to subdivide 1 lot into 2 lots. The proposed use for the new tract is a Starbucks. 
The  site  is  controlled by a Site Plan  for Subdivision. The agent  is  currently  in  the process of a Major 
Amendment  to  the  controlling plan  to  add  the  Starbucks use  to  the new proposed  tract.  The  site  is 
currently over parked as is. The new use and parcel will not cause a deficiency in parking spaces for the 
center.  The  new  parcel will be  able  to  self‐park  and will not  need  a  shared parking  agreement.  See 
proposed plans that are attached  to the application. Please note  that  the Site Plan approvals and this 
proposed plat are not tied together. The plans have been added for reference only. There will be different 
timing on the two separate applications.  
 
The Smith’s user and the new proposed Starbucks use have drafted easements for the new outparcel that 
have been attached to this application for reference.  
 
If you have any additional questions or concerns regarding this submittal, please feel free to contact me 
directly at (505) 338‐1499 or email me at: rokoye@modulusarchitects.com. 
 
Best regards,  
 



 
REGINA OKOYE, ENTITLEMENTS PROJECT MANAGER 
MODULUS ARCHITECTS & LAND USE PLANNING, INC. 
100 Sun Avenue NE, Suite 600 
Albuquerque, NM 87109 
Office 505.338.1499 (Ext. 1003) 
Mobile + Text 505.267.7686 
Email: rokoye@modulusarchitects.com 
Website: www.modulusarchitects.com 
Join us on Facebook: Modulus Architects on Facebook 
New Mexico | Texas | Arizona | Colorado | Oklahoma 
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C1

GRADING AND DRAINAGE

BASIN MAP

STARBUCKS ON TRAMWAY 

ALBUQUERQUE, NM

TIERRA WEST, LLC

ISSUED FOR EPC - NOT FOR CONSTRUCTION



C2

GRADING & DRAINAGE

PLAN

CAUTION

ALL EXISTING UTILITIES/TOPOGRAPHY SHOWN WERE OBTAINED FROM

RESEARCH, AS-BUILTS, SURVEYS OR INFORMATION PROVIDED BY OTHERS. IT

SHALL BE THE SOLE RESPONSIBILITY OF THE CONTRACTOR TO CONDUCT

ALL NECESSARY FIELD INVESTIGATIONS PRIOR TO AND INCLUDING ANY

EXCAVATION, TO DETERMINE THE ACTUAL LOCATION OF UTILITIES AND

OTHER IMPROVEMENTS, PRIOR TO STARTING THE WORK. ANY CHANGES

FROM THIS PLAN SHALL BE COORDINATED WITH AND APPROVED BY THE

ENGINEER.

1.      BUILD SIDEWALK CULVERT PER COA STD DWG 2236.

2.     CONTACT STORM DRAIN MAINTENANCE AT (505) 857-8033 TO SCHEDULE A MEETING PRIOR

TO FORMING.

3.       AN EXCAVATION PERMIT WILL BE REQUIRED BEFORE BEGINNING ANY WORK WITHIN CITY    

RIGHT-OF-WAY.

4.       ALL WORK ON THIS PROJECT SHALL BE PERFORMED IN ACCORDANCE WITH APPLICABLE 

FEDERAL, STATE AND LOCAL LAWS, RULES AND REGULATIONS CONCERNING CONSTRUCTION

SAFETY AND HEALTH.

5.       TWO WORKING DAYS PRIOR TO ANY EXCAVATION, THE CONTRACTOR MUST CONTACT NEw 

MEXICO ONE CALL, DIAL “811” [OR (505) 260-1990] FOR THE LOCATION OF EXISTING UTILITIES.

6.       PRIOR TO CONSTRUCTION, THE CONTRACTOR SHALL EXCAVATE AND VERIFY THE LOCATIONS

OF ALL OBSTRUCTIONS. SHOULD A CONFLICT EXIST, THE CONTRACTOR SHALL NOTIFY THE 

ENGINEER SO THAT THE CONFLICT CAN BE RESOLVED WITH A MINIMUM AMOUNT OF DELAY.

7.       BACKFILL COMPACTION SHALL BE ACCORDING TO TRAFFIC/STREET USE.

8.       MAINTENANCE OF THE FACILITY SHALL BE THE RESPONSIBILITY OF THE OWNER OF THE   

PROPERTY BEING SERVED.

9.       WORK ON ARTERIAL STREETS MAY BE REQUIRED ON A 24-HOUR BASIS.

10.     CONTRACTOR MUST CONTACT STORM DRAIN MAINTENANCE AT (505) 857-8033 TO  

SCHEDULE A CONSTRUCTION INSPECTION. FOR EXCAVATING AND BARRICADING 

INSPECTIONS, CONTACT CONSTRUCTION COORDINATION AT (505) 924-3416.

ISSUED FOR EPC - NOT FOR CONSTRUCTION

STARBUCKS ON TRAMWAY 

ALBUQUERQUE, NM

TIERRA WEST, LLC
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Smith’s 427 

DECLARATION OF RECIPROCAL EASEMENTS AND RESTRICTIONS 

This Declaration of Reciprocal Easements and Restrictions (this “Declaration”) is made as 
of the _______ day of _______________ 2023 (the “Effective Date”), by Smith’s Food & Drug 
Centers, Inc., an Ohio corporation (“Declarant”).  

WITNESSETH: 

WHEREAS, Declarant is the owner of certain real estate situated in the City of 
Albuquerque, County of Bernalillo, and State of New Mexico and more particularly described in 
Exhibit A attached hereto and made a part hereof (the “Shopping Center Parcel”) and shown on 
the plot plan attached as Exhibit C attached hereto and made a part hereof (the “Plot Plan”);  

WHEREAS, Declarant is also the owner of a certain outlot situated adjacent to the 
Shopping Center Parcel, which outlot is more particularly described in Exhibit B attached hereto 
and made a part hereof (the “Outlot Parcel”); 

WHEREAS, Declarant desires to sell the Outlot Parcel to a third party for any lawful retail 
or restaurant use, without limitation, a drive-thru coffee shop, subject to the use restrictions 
provided herein applicable to the Shopping Center Parcel; 

WHEREAS, the Shopping Center Parcel and Outlot Parcel are sometimes collectively 
referred to herein as “Parcels” and individually as “Parcel”; and 

WHEREAS, Declarant desires to enter into this Declaration to provide for the integrated 
use of the Parcels as a shopping center (“Shopping Center”) in accordance with the Plot Plan.  

NOW, THEREFORE, in consideration of the premises, Declarant does hereby grant and 
declare the following rights, covenants, and servitudes over the Shopping Center:  

ARTICLE I - DEFINITIONS 

Section 1 The following terms shall be defined as set forth below:  

Building Area: The area(s) of the Shopping Center Parcel designated on the Plot Plan for 
buildings and, subject to the restrictions expressly set forth herein, any area of the Outlot 
Parcel hereafter improved with buildings. Subject to the restrictions expressly set forth 
herein, the Plot Plan may be changed to add, delete or alter Building Area within the 
Shopping Center Parcel by an amendment hereto by the Shopping Center Parcel owner as 
provided in Section 9.1 hereof.  

Common Area: The improved area(s) of the Shopping Center which are not Building Area. 
Subject to the restrictions expressly set forth herein, the Plot Plan may be changed to add, 
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delete or alter Common Area within the Shopping Center Parcel by an amendment hereto 
executed by Shopping Center Parcel owner or a Kroger Entity as provided in Section 9.1 
hereof. 

Kroger Entity: The Kroger Co., an Ohio corporation, any subsidiary or affiliate of The 
Kroger Co., and their respective successors and assigns.  

ARTICLE II - EASEMENTS 

Section 2.1 Declarant hereby establishes a non-exclusive easement over the Common 
Area in favor of each Parcel to permit unobstructed pedestrian and vehicular passage (but not 
parking) by the owner thereof and its agents, contractors, employees, tenants, licensees and 
invitees, provided that nothing herein shall prevent the Shopping Center Parcel owner or its tenants 
or licensees from placing signage, trash and recycling enclosures (the latter being properly 
screened), cart corrals, storing bascarts, or selling merchandise on the Common Area portion of 
the Shopping Center Parcel; provided, however, that such uses shall not block the ingress and/or 
egress to and from the Outlot Parcel and the public roads adjacent to the Shopping Center Parcel 
(“Public Roads”), and further provided that nothing herein shall prevent the exclusive use of any 
drive-through facility or receiving area situated on a servient Parcel by the owner thereof or its 
tenants or licensees. Declarant shall at all times cause the necessary access, as shown on the Plot 
Plan (“Necessary Access”), to be open, unobstructed, and available for the non-exclusive use of 
the Outlot Parcel owner, its agents, contractors, employees, tenants, licensees and invitees, except 
for instances of repair and maintenance work, replacement, and closures to prevent a dedication, 
all of which shall be scheduled to be as least disruptive as possible to the business operations on 
the Outlot Parcel, and Force Majeure events, and at least one access point to and from the Outlot 
Parcel and the Public Roads shall be kept open at all times, except in the event of an emergency 
which causes all access points to be closed. 

Section 2.2 Declarant hereby establishes a non-exclusive easement over the Common 
Area in favor of each Parcel to permit the construction, maintenance and use of all apparatus 
necessary to provide utility services to a Parcel, including without limitation telephone, electricity, 
water, natural gas and storm and sanitary sewers, provided that the same are constructed, installed, 
maintained and repaired in compliance with all laws, orders, rules and regulations of any 
governmental or private authority having jurisdiction over same, including without limitation the 
requirements of any utility companies, and are constructed underground; provided, however, that 
transformers and other similar equipment can be located above ground. The dominant Parcel 
owner, in order to exercise its easement rights under this Section 2.2, must obtain the servient 
Parcel owner’s approval of the plans and specifications for and the location of the utility facilities 
the dominant Parcel owner intends to install on the servient Parcel, which approval shall not be 
unreasonably withheld, delayed or conditioned. Any disruption or demolition of a servient Parcel 
by reason of the use of this easement shall be kept to a minimum and shall not exceed one (1) day 
in duration, unless such disruption or demolition cannot be reasonably completed within such one 
(1) day period, in which event the period will be extended to such time period as reasonably is 
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required and such area forthwith shall be restored as quickly as possible by the dominant Parcel 
owner to substantially the condition existing immediately prior to such work at no expense to the 
servient Parcel owner.  

Notwithstanding the foregoing, the Outlot Parcel owner shall use the foregoing easement 
over the Common Area portion of the Shopping Center Parcel only in the event the service is 
unavailable from the road right-of-way adjoining such Outlot Parcel or the cost of tying into such 
service in the road right-of-way is greater than the cost of tying into the utility service located in 
the Shopping Center Parcel. A right-of-way utility service shall be “unavailable” if all permits, 
easements, and authorizations required for its use are not readily obtainable at a commercially 
reasonable cost and on commercially reasonable terms. 

Furthermore, to the extent any utility lines currently exist on the Outlot Parcel, the 
easements granted in this Section 2.2 apply thereto; subject to the right of the Outlot Parcel owner 
to relocate such existing easements, following the same procedures set forth in this Section 2.2 for 
installation of new utility lines.  

Section 2.3 Declarant hereby establishes an exclusive easement over Outlot Parcel in 
favor of the Shopping Center Parcel to permit construction, use and maintenance of any existing 
sign(s) at the location(s) designated on the Plot Plan, including any electrical lines required to 
illuminate the sign(s), provided that all lines are constructed underground. In the event the 
easement created by this Section 2.3 is located on property taken by condemnation or by 
conveyance made in anticipation or in lieu of an actual taking, the easement area shall be relocated 
to an area on the Outlot Parcel reasonably acceptable to the Outlot Parcel owner, the Shopping 
Center Parcel owner and Kroger. No sign located on the Outlot Parcel shall be positioned so as to 
unreasonably obstruct any signs erected pursuant to this Section 2.3 from view from the public 
rights of way adjacent thereto. 

Section 2.4 Declarant hereby establishes a non-exclusive easement over the Shopping 
Center Parcel in favor of the other Parcels to permit the temporary occupation of the servient Parcel 
in order to facilitate the construction or maintenance of the improvements on the dominant Parcel, 
provided that the use of this easement shall be kept to a minimum and shall not unreasonably 
interfere with the construction or operation of the improvements on the servient Parcel, and further 
provided that this easement shall not permit the storage of materials or equipment on the servient 
Parcel.  

Section 2.5 Declarant hereby grants the Outlot Parcel owner a non-exclusive temporary 
easement over the area of the Shopping Center Parcel designated on the Plot Plan as a staging area 
for the construction of improvements, including, but not limited to, buildings, utilities, parking and 
driveway areas, and all other activities related or incidental to the development and construction 
of the Outlot Parcel including parking for Outlot Parcel owner’s contractors, agents, employees, 
licensees and invitees. This easement shall terminate upon completion of initial construction on 
the Outlot Parcel. If reconstruction of improvements on the Outlot Parcel is required as a result of 
a casualty loss, Outlot Parcel owner may obtain a new non-exclusive temporary easement over an 
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area of the Shopping Center Parcel reasonably approved by Declarant and in close proximity to 
the Outlot Parcel, such approval not to be unreasonably withheld, conditioned, or delayed 
reestablishing the foregoing non-exclusive temporary easement for such reconstruction. 

Section 2.6 The dominant Parcel owner shall indemnify, defend and save harmless the 
other Parcel owners and their tenants and licensees from all claims, liens, damages and expenses, 
including reasonable attorneys’ fees, arising out of its use of any of the easements established in 
this Article II.  

Section 2.7 Nothing herein shall create a gift or dedication to the public of, or otherwise 
create any rights of the public in, any portion of the Shopping Center. Notwithstanding any other 
provision hereof to the contrary, each Parcel owner periodically may restrict ingress and egress on 
its Parcel in order to prevent a prescriptive easement from arising by continued public use of same; 
provided, however, that at all times, the Necessary Access is maintained. Any restriction on ingress 
or egress shall be limited to the minimum time period necessary to prevent a gift, dedication, 
creation of a prescriptive easement or other right, and shall occur at such times as to have minimum 
effect on the construction or operation of the Shopping Center.  

Section 2.8 Parking on that portion of the Common Area located on each Parcel is 
reserved exclusively for the owner and tenants of the Parcel on which such portion of the Common 
Area is located and their respective contractors, agents, employees, licensees and invitees. No 
easement or license, express or implied, is granted or shall be deemed or construed to be granted 
by this Declaration for parking on any Parcel for the benefit of any other Parcel, and any such 
easement or license is expressly denied.  

Section 2.9 The Shopping Center Parcel owner and any Kroger Entity having a legal or 
equitable interest in a Parcel may promulgate and amend, from time to time, and all Parcel owners 
shall adhere to, rules and regulations promoting the general benefit of the Shopping Center as a 
unified retail development; provided, however, that such rules and regulations shall not have a 
material adverse effect on such Parcel owner and shall be uniformly enforced with respect to all 
Parcels. 

ARTICLE III - MAINTENANCE AND UPKEEP OF COMMON AREA 

Section 3.1 Each Parcel owner shall be responsible, at its sole cost and expense, for the 
repair and upkeep of that portion of the Common Area situated on its Parcel, which repair and 
upkeep shall be performed in a workmanlike, diligent and efficient manner and shall include: 

(a) Maintenance of paved surfaces in a level and smooth condition, free of potholes, 
with the type of material as originally used or a substitute equal in quality;  

(b)  Removal of all trash and debris and washing or sweeping as required; 

(c)  Removal of snow and ice from paved surfaces and sidewalks;  
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(d)  Maintenance of appropriate parking area entrance, exit and directional markers, and 
other traffic control signs as are reasonably required to effect the Plot Plan;  

(e)  Cleaning of lighting fixtures and relamping as needed;  

(f)  Restriping as required to keep same clearly visible;  

(g)  Maintenance of any electrical and storm water lines which exclusively provide 
service to the Common Area; 

(h) Mowing, grooming and irrigation of all seeded, sodded, grass or ground covered 
areas and maintenance and replacement of all landscaped areas (including 
maintenance, repair, and replacement of irrigation systems); 

(i) Maintenance and cleaning of all storm water drainage systems; 

(j) Maintenance, repair, and replacement of enclosures for trash receptacles; and 

(k) Maintenance, repair and replacement of all sign structures and sign panels; 
provided, however, the owner of the Shopping Center Parcel shall be responsible 
for the maintenance, repair, and replacement of its existing sign located on the 
Outlot Parcel.  

Section 3.2 Each Parcel owner shall be responsible, at its sole cost and expense, for the 
repair and upkeep of any building improvements situated on its Parcel, which repair and upkeep 
shall be performed in a workmanlike and diligent manner and shall include:  

(a) Painting; 

(b) Maintaining the structure, including, without limitation, the roof and downspouts; 

(c) Keeping the facade in good repair; 

(d) Keeping windows clean and in good repair; 

(e) Maintaining exterior doors and door operators, if applicable; 

(f) Keeping any exterior light fixtures on the building operational and in good repair; 

(g) Maintaining any delivery areas in good repair; and 

(h) Maintaining any exterior service pipes and lines.  

Section 3.3 All such repair and upkeep of the Common Area and any building 
improvements situated on a Parcel shall be accomplished in a first-class manner and to the 
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standards found in first-class grocery-anchored retail developments in the same geographic area 
as the Shopping Center.  

Section 3.4 Notwithstanding anything set forth in Section 3.1 to the contrary, and in 
consideration of the Shopping Center Parcel owner performing the foregoing maintenance, repairs 
(including, without limitation, snow and ice removal), and replacements and performing the 
repairs, maintenance and replacements of the access drives located on the Common Area of the 
Shopping Center Parcel, including, without limitation the Necessary Access, Outlot Parcel owner 
shall pay to Declarant, beginning on January 1, 2024, the sum of Three Thousand and 00/100 
Dollars ($3,000.00) per annum as its share of Common Area costs associated with the 
maintenance, repair, and replacement of the Common Area located in the Shopping Center, 
payable in annual installments within thirty (30) days after receipt of invoice therefor. Such amount 
payable by the Outlot Parcel owner to Declarant shall increase by three percent (3%) per annum 
on January 1 of each third-year anniversary of the Effective Date of this Declaration, payable in 
annual installments, with the first increase occurring on January 1, 2027. 

Section 3.5 Each Parcel owner shall indemnify, defend and save harmless the other 
Parcel owners and any Kroger Entity having a legal or equitable interest in a Parcel, and their 
respective tenants and licensees, from all claims, liens, damages and expenses, including 
reasonable attorneys’ fees, arising out of the repair, maintenance and replacement of the Common 
Area and building(s) on such owner’s Parcel, except to the extent such repair, maintenance and 
replacement was caused by the negligence or willful misconduct of such Parcel owner. Should a 
Parcel owner breach any of its obligations under this Article III, any other Parcel owners shall be 
entitled to enforce the remedies provided in Article VIII hereof. 

Section 3.6 Should a Parcel owner breach any of its obligations set forth in this Article 
III, any Kroger Entity shall have the right to perform or enforce any of the rights set forth in Article 
VIII hereof, in its sole discretion, for so long as such Kroger Entity may have a legal or equitable 
interest in a Parcel. If any Parcel owner breaches its obligations set forth in this Article III with 
respect to the Necessary Access located on the Shopping Center Parcel, the owner of the Outlot 
Parcel shall have the right to perform or enforce any of the rights set forth in Article VIII hereto 
with respect to the Necessary Access, in its sole discretion. 

ARTICLE IV - LIABILITY INSURANCE 

Section 4.1 The owner of each Parcel shall maintain or cause its tenant to maintain 
comprehensive general liability insurance, including contractual liability coverage, naming the 
other Parcel owners and any Kroger Entity having a legal or equitable interest in a Parcel as 
additional insureds and providing coverage with a combined bodily injury, death and property 
damage limit of Three Million and 00/100 Dollars ($3,000,000.00) or more per occurrence. A 
Parcel owner or its tenant having a net worth of One Hundred Million and 00/100 Dollars 
($100,000,000.00) or more or a market capitalization of One Billion and 00/100 Dollars 
($1,000,000,000.00) or more may self-insure this obligation. The owner of a Parcel shall provide 
a Parcel owner or any applicable Kroger Entity, whichever the case may be, with a certificate of 
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insurance or self-insurance, which certificate shall provide that the coverage referred to therein 
shall not be modified or cancelled without at least thirty (30) days written notice to each named 
insured thereunder. A Parcel owner that is also a Kroger Entity or an entity meeting the self-
insurance requirement provided herein may satisfy the requirements of the immediately preceding 
sentence by making available on the website(s) of the issuer(s) of such comprehensive generally 
liability insurance required by this Section 4.1 (or, with respect to self-insurance, on a website 
designated by such Kroger Entity or such entity meeting the self-insurance requirements) a 
Memorandum of Insurance evidencing such coverage.  

ARTICLE V - DAMAGE OR DESTRUCTION 

Section 5.1 In the event that any part of the Common Area is destroyed or damaged by 
fire, casualty or force majeure, the owner of the affected Parcel, at its sole cost and expense, 
forthwith shall clear and restore such area.  

Section 5.2 In the event that any part of the Building Area on a Parcel is damaged by 
fire, casualty, condemnation or force majeure, the owner thereof shall not be obligated to restore 
same, provided that such Parcel owner, at its sole cost and expense, shall diligently proceed to raze 
the damaged structures, remove all debris, and either (i) pave such area for parking in general 
conformity with the parking layout shown on the Plot Plan, or (ii) place said area in a grass lawn 
or other orderly landscaped condition, and in either case of (i) or (ii) install adequate storm 
drainage and adequate lighting in general conformity with the lighting used in the Common Area. 
Any area restored in this manner shall be maintained as though it were part of the Common Area 
until improved with building improvements. 

Section 5.3 In the event that any part of the Common Area is condemned, the owner of 
the affected Parcel, at its sole cost and expense, forthwith shall restore such area as much as 
practicable to provide the same approximate configuration, size, location and number of parking 
lot light standards, driveways, walkways, parking spaces and curb cuts to adjacent roadways 
existing prior to the condemnation. The term “condemnation” as used herein shall include all 
conveyances made in anticipation or lieu of an actual taking.  

Nothing herein shall be construed to give any Parcel owner an interest in any award or 
payment made to another Parcel owner in connection with any exercise of the power of eminent 
domain or any transfer in lieu thereof affecting said other Parcel owner’s Parcel or giving the 
public or any government any rights in said Parcel. In the event of any exercise of the power of 
eminent domain or transfer in lieu thereof of any part of the Common Area, the award attributable 
to the land and improvements of such portion of the Common Area shall be payable only to the 
owner thereof, and no claim thereon shall be made by the owners of any other portion of the 
Common Area. 

All other owners of the Common Area may file collateral claims with the condemning 
authority for their losses which are separate and apart from the value of the land area and 
improvements taken from another owner. Nothing in this Section shall prevent a tenant from 
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making a claim against an owner pursuant to the provisions of any lease between such tenant and 
such owner for all or a portion of any such award or payment.  

If there shall be any building improvements located on the condemned area, the owner of 
said condemned area shall, at its sole cost, risk and expense, and at is option, either restore the 
remainder of said building as much as practicable out of the same materials used for the original 
structure or raze the remainder of the condemned structure, remove all debris, and either (i) pave 
the remaining area so razed for parking in general conformity with the parking layout shown on 
the Plot Plan, as revised to reflect the removal of the condemned area from the Shopping Center, 
or (ii) place said area in a grass lawn or other orderly landscaped condition, and in either case of 
(i) or (ii) install adequate storm water drainage and adequate lighting in general conformity with 
the lighting used in the Common Area. Any area restored in this manner shall be maintained as 
though it were part of the Common Area. 

Section 5.4 Notwithstanding the requirements of Sections 5.2 and 5.3 hereof, the 
Shopping Center Parcel owner, in its sole and absolute discretion, in lieu of paving or landscaping 
the Building Area affected by a casualty or condemnation, may leave the building slab located 
within such Building Area in place, provided such building slab is maintained in a safe condition. 

ARTICLE VI - RESTRICTIONS 

Section 6.1 No part of the Shopping Center, except the Shopping Center Parcel, shall 
be used as a drug store or for a pharmacy department requiring the services of a registered 
pharmacist, provided that this restriction shall cease to be in force and effect if the occupant of the 
storeroom situated on the Shopping Center Parcel fails to operate a drug store, or pharmacy 
department in the case that the Shopping Center Parcel is not used as a drug store, for a period of 
three hundred sixty-five (365) consecutive days or longer subsequent to the opening for business 
of said storeroom on the Shopping Center Parcel, except when such failure is caused by labor 
disputes, force majeure (including reconstruction as a result of fire or other casualty), or conditions 
beyond the control of the occupant.  

Section 6.2 No part of the Shopping Center, except the Shopping Center Parcel, shall 
be used as a food store or food department, or for the sale of groceries, meats, fish, produce, dairy 
products, bakery products, alcoholic beverages or any of them for off-premises consumption, 
provided that nothing herein shall prevent the sale of such products as an incidental part of a 
business so long as the total number of square feet devoted to the display for the sale of such 
products does not exceed five percent (5%) of the total square footage of the building 
improvements in which such products are sold or five hundred (500) square feet, including, in 
either case, one-half (1/2) of the aisle space adjacent to any display area, whichever is smaller, and 
further provided that this restriction shall cease to be in force and effect if the occupant of the 
storeroom situated on the Shopping Center Parcel fails to conduct a business for the sale of 
groceries, meats, fish, produce, dairy products, bakery products, alcoholic beverages or any of 
them for off-premises consumption, for three hundred sixty-five (365) consecutive days or longer 
subsequent to the opening for business of said storeroom on the Shopping Center Parcel, except 
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when such failure is caused by labor disputes, force majeure (including reconstruction as a result 
of a fire or other casualty) or conditions beyond the control of the occupant. 

Section 6.3 No part of the Shopping Center, except the Shopping Center Parcel, shall 
be used for the sale of automotive fuel, including without limitation gasoline and diesel fuel, or 
any technological evolution thereof, provided that this restriction shall cease to be in force or effect 
if the operator of any automotive fuel dispensing facility located on the Shopping Center Parcel 
fails to conduct a business for the sale of automotive fuel for three hundred sixty five (365) 
consecutive days or longer subsequent to the opening for business of such automotive fuel 
dispensing facility on the Shopping Center Parcel, except when such failure is caused by labor 
disputes, force majeure (including reconstruction as a result of a fire or other casualty) or 
conditions beyond the control of the operator. 

Section 6.4 No part of the Shopping Center, except the Shopping Center Parcel, shall 
be used as a non-retail business which requires extensive parking such that, at any time, the 
availability of convenient parking for the customers of any other business operated in the Shopping 
Center is reduced or eliminated, including without limitation a disco, nightclub, health spa, theater, 
bowling alley, bingo parlor or recreational center. No part of the Shopping Center, except the 
Shopping Center Parcel, shall be used for seasonal sales, including without limitation, Christmas 
trees, fireworks, plants sales, and the like, food trucks, temporary promotions and events, and 
electric vehicle charging stations and vehicle charging. No part of the Shopping Center, including 
the Shopping Center Parcel, shall be used as a business which principally features sexually explicit 
products or drug paraphernalia; provided, however, that the owner or any tenant, licensee, or 
concessionaire of Shopping Center Parcel may sell cannabidiol (so called “CBD”) products and 
may sell recreational or medical marijuana.  

Section 6.5 In the event an additional outlot is created from the Shopping Center Parcel 
either by sale or ground lease, said created outlot shall not be used as a drive-through primarily 
selling (a) whole or ground coffee beans, (b) espresso, espresso-based drinks or coffee-based 
drinks, (c) tea or tea-based drinks, (d) brewed coffee, and/or (e) blended beverages (the “Outlot 
Restriction”), and the owner of the Outlot Parcel shall have the right to exercise all remedies 
available at law or in equity to enforce the Outlot Restriction. 

Section 6.6 No part of the building improvements situated on the Outlot Parcel shall be 
more than one (1) story in height nor exceed twenty-five feet (25’) in height from ground level. 
The total square footage of any building constructed on an Outlot Parcel shall not exceed one 
thousand five hundred (1,500) square feet. 

Section 6.7 All improvements situated on the Outlot Parcel shall have a parking space 
to building square footage ratio of 3:1000 or greater and shall otherwise comply with all applicable 
laws, codes, rules, and regulations. The dimensions of each parking space shall conform to the 
requirements set forth on the Plot Plan.  
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Section 6.8 (a) The Outlot Parcel owner shall submit to the Shopping Center Parcel 
owner and any Kroger Entity having a legal or equitable interest in a Parcel, for its Outlot Parcel, 
plans and specifications for all improvements to be constructed on its Outlot Parcel, including 
without limitation exterior elevation, architectural, Common Area and signage plans and 
specifications, for review and approval by the Shopping Center Parcel owner and such Kroger 
Entity, which approval shall not be unreasonably withheld, conditioned, or delayed. Any request 
for approval shall be responded to within thirty (30) days after written request for approval, and 
any response disapproving such request shall include proposed changes which, if made, would 
render the submittal acceptable to the Shopping Center Parcel owner or such Kroger Entity. Any 
failure to respond within said 30-day period shall constitute disapproval of the request by the 
Shopping Center Parcel owner or such Kroger Entity. Any approval by the Shopping Center Parcel 
owner or Kroger Entity shall not be deemed to constitute a warranty or representation by the 
Shopping Center Parcel owner or such Kroger Entity with respect to the materials, design, location, 
construction or workmanship of any improvements on the Outlot Parcel. The Outlot Parcel owner 
shall obtain the foregoing approvals before commencing any construction on its Outlot Parcel, 
before implementing any changes in plans theretofore approved by the Shopping Center Parcel 
owner and such Kroger Entity, before commencing any construction to repair, replace or restore 
the improvements on its Outlot Parcel following a condemnation or a casualty thereon, and before 
commencing any construction to alter, modify or demolish the improvements on its Outlot Parcel; 
provided, however, that the owner of the Outlot Parcel shall not be required to obtain any approval 
of interior alterations or of the plans and specifications following any casualty event, to the extent 
the same were previously approved by the Shopping Center Parcel owner and the applicable 
Kroger Entity and such plans and/or specifications contain no material modifications to the 
previously approved plans and specifications. Notwithstanding anything set forth herein to the 
contrary, to the extent the Outlot Parcel is occupied by a nationally or regionally recognized user, 
no reviewing party shall disapprove or condition its approval of any promotional or advertising 
signs or displays within the interior of the building located on the Outlot Parcel. 

(b) Each Parcel owner shall perform construction on its Parcel so as not to cause 
any unreasonable increase in the cost of construction of the remainder of the Shopping Center or 
any part thereof; unreasonably interfere with any other construction being performed on any of the 
other Parcels; or unreasonably interfere with the operations conducted on any other Parcel. 

(c) Each Parcel owner agrees that in the event any mechanic’s lien or other statutory 
liens shall be filed against any other Parcel by reason of work, labor, services or materials supplied 
to or at the request of it pursuant to any construction on its Parcel, or supplied to or at the request 
of its tenant pursuant to any construction by said tenant, it shall discharge the same of record within 
sixty (60) days after obtaining notice of the filing thereof, subject to the provisions of the following 
sentence. Each Parcel owner shall have the right to contest the validity, amount or applicability of 
any such liens by appropriate legal proceedings, and, so long as it shall furnish bond or indemnify 
as hereinafter provided and be prosecuting such contest in good faith, the requirement that it 
discharge such liens within said sixty (60) days shall not be applicable; provided, however, that in 
any event such Parcel owner shall, within sixty (60) days after the filing thereof, bond or indemnify 



 

 
11 

126707.00048.141826797.11 

against such liens in amount and in form satisfactory to induce the title insurance company or 
companies which insured title to the respective Parcels to each of the Parcel owners to insure over 
such liens or to reissue and update its existing policy, binder or commitment without showing title 
exception by reason of such liens, and shall indemnify, defend and save harmless the other Parcel 
owners from all loss, damage, liability, expense or claim whatsoever (including reasonable 
attorneys’ fees and other costs of defending against the foregoing) resulting from the assertion of 
any such liens. In the event such legal proceeding shall be finally concluded (so that no further 
appeal may be taken) adversely to the Parcel owner contesting such liens, such Parcel owner shall, 
within ten (10) days thereafter, cause the liens to be discharged of record. 

Section 6.9 All electrical and telephone wires and all other utility lines serving the 
Outlot Parcel shall be buried below grade such that the same shall not be visible other than a 
transformer and other facilities that are typically installed above grade. 

Section 6.10 No fence, structure, landscaping or other structure of any kind (except as 
may be specifically permitted herein) shall be placed, kept, permitted or maintained upon the 
Common Area portion of the Outlot Parcel without the prior written consent of the Shopping 
Center Parcel owner and any Kroger Entity having a legal or equitable interest in a Parcel, which 
consent shall not be unreasonably withheld, conditioned, or delayed. 

Section 6.11 All lighting structures and standards erected in the Common Area portion 
of any Parcel shall be erected by and at the expense of the Parcel owner; shall be erected prior to 
commencement of business on each such Parcel; and shall be located in such areas and in 
accordance with such plans and specifications as shall be approved by the Shopping Center Parcel 
owner and any Kroger Entity having a legal or equitable interest in a Parcel. 

Section 6.12 No portion of the Outlot Parcel shall be encumbered by any easement, right 
of way, license or other servitude for the purpose of parking on or vehicular passage across the 
Outlot Parcel benefiting property outside the Shopping Center without the prior written consent of 
the Shopping Center Parcel owner and any Kroger Entity having a legal or equitable interest in a 
Parcel.  

Section 6.13 The Common Area on the Outlot Parcel, as constructed and maintained, 
must conform in all material respects to (i) the plans and specifications for the improvements 
located on the Outlot Parcel approved in accordance with Section 6.8 hereof, and (ii) the Plot Plan; 
provided, however, that the Outlot Parcel owner may alter the Common Area on the Outlot Parcel 
if the Outlot Parcel owner obtains the prior written consent of the Shopping Center Parcel owner 
and any Kroger Entity having a legal or equitable interest in a Parcel for any and all such 
alterations.  

Section 6.14 Nothing herein shall require the Shopping Center Parcel owner or any 
Kroger Entity to improve any portion of the Shopping Center Parcel with building improvements 
or Common Area, to occupy the Shopping Center Parcel or to conduct a business in same.  
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Section 6.15 The Shopping Center Parcel owner shall, for the benefit of itself and any 
tenant, subtenant or licensee on the Shopping Center Parcel, have the exclusive right as among the 
Parcel owners to enforce directly against the Outlot Parcel owners, tenants, subtenants, licensees 
and occupants, the restrictions against use with respect to the Outlot Parcel set forth in Sections 
6.1 through 6.4 hereof; but nothing herein shall require or be deemed an undertaking by the 
Shopping Center Parcel owner or any tenant, subtenant or licensee of the Shopping Center Parcel 
to enforce the same. So long as any Kroger Entity has a legal or equitable interest in a Parcel, such 
Kroger Entity shall also have the right for the benefit of itself to enforce directly against the Outlot 
Parcel owner, tenants, subtenants, licensees and occupants, the restrictions against use with respect 
to the Outlot Parcel set forth in said Sections 6.1 through 6.4 hereof; but nothing herein shall 
require or be deemed an undertaking by such Kroger Entity to enforce the same. The Outlot Parcel 
owner shall, for the benefit of itself and any tenant, subtenant or licensee on the Outlot Parcel, 
have the exclusive right to enforce directly against the Shopping Center Parcel owner, the 
restrictions against use for the benefit of the Outlot Parcel set forth in Section 6.5 and the 
obligations related to the Necessary Access, and the Shopping Center Parcel owner shall be 
responsible for violations thereof by any owners of the Shopping Center Parcel, or the tenants, 
subtenants or licensees of the Shopping Center Parcel or any portion thereof. 

Section 6.16 The remedies for breach of any of the restrictions set forth in this Article 
shall be cumulative, not exclusive, and shall include injunctive relief. 

ARTICLE VII - TAXES 

Section 7.1 Each Parcel owner shall pay (or cause to be paid) before delinquency all 
real estate taxes and assessments (herein collectively “Taxes”) levied on its Parcel and the 
improvements situated thereon. 

Section 7.2 Each Parcel owner may, at its own cost and expense by appropriate 
proceeding, contest the validity, applicability and/or the amount of any Taxes. Nothing in this 
Article shall require a Parcel owner to pay any Taxes so long as it contests the validity, applicability 
or the amount thereof in good faith and so long as it does not allow the affected Parcel to be 
forfeited to the imposer of such Taxes as a result of its nonpayment. 

ARTICLE VIII - ARTICLE VIII - DEFAULT 

Section 8.1 Should a Parcel owner breach any of its obligations hereunder and such 
breach continue for a period of thirty (30) days after its receipt of written notice, any of the other 
Parcel owners or any Kroger Entity having a legal or equitable interest in a Parcel shall be entitled 
to cure such breach in addition to all remedies at law or in equity, provided that such party furnish 
prior notice to the other Parcel owners and any Kroger Entity having a legal or equitable interest 
in a Parcel, and further provided that no notice is required should the breach create an emergency 
or interfere with use of a Parcel. All expenses incurred by the other Parcel owners or such Kroger 
Entity to cure the defaulting Parcel owner’s uncured breach pursuant to the preceding notice shall 
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be reimbursed by the defaulting Parcel owner within thirty (30) days after receipt of written 
evidence confirming the payment of such expenses.  

Section 8.2 Any sums remaining unpaid in accordance with Article III or Section 8.1, 
together with interest calculated at three percent (3%) above the prime rate charged by CitiBank, 
N.A., New York, New York, or any successor thereto, or at the highest annual interest rate allowed 
by law, whichever is less, may be secured by a lien on the Parcel of the owner in default and may 
be perfected in accordance with the laws of the State of New Mexico, which lien shall retain the 
original priority of title of this Declaration.  

Section 8.3 In the event of litigation by reason of this Declaration, the prevailing party 
in such litigation shall be entitled to recover reasonable attorneys’ fees in addition to all other 
expenses incurred by such litigation.  

Section 8.4 Any Kroger Entity shall be a beneficiary of all of the rights, easements, 
covenants and restrictions set forth herein and shall be entitled to enforce same for so long as such 
Kroger Entity may have any legal or equitable interest in a Parcel.  

ARTICLE IX - MISCELLANEOUS PROVISIONS 

Section 9.1 Except as provided below, this Declaration may be terminated or rescinded 
only with the approval of all owners of the Parcels, and any Kroger Entity having a legal or 
equitable interest in a Parcel. With the prior written approval of any Kroger Entity having a legal 
or equitable interest in a Parcel, the Shopping Center Parcel owner may unilaterally modify or 
amend this Declaration by filing an amendment hereto in the Office of the Recorder, Bernalillo 
County, State of New Mexico; provided that, if the owner of the Shopping Center Parcel is not 
also the owner of the Outlot Parcel, any such termination, rescission or amendment shall require 
the approval and consent the Outlot Parcel owner, and shall be subject to negotiation, in good faith, 
with the owner of the Outlot Parcel. 

Section 9.2 This Declaration shall not create an association, partnership, joint venture 
or a principal and agency relationship between the owners of the Parcels or their tenants or 
licensees.  

Section 9.3 No waiver of any provision hereof shall be deemed to imply or constitute a 
further waiver thereof or any other provision set forth herein.  

Section 9.4 Should any provision hereof be declared invalid by a legislative, 
administrative, or judicial body of competent jurisdiction, the other provisions hereof shall remain 
in full force and effect and shall be unaffected by same.  

Section 9.5 All notices and approvals required or permitted under this Declaration shall 
be served by certified mail, return receipt requested, to a party at the last known address of its 
principal place of business. Date of service of notice or approval shall be the date which is three 
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(3) business days after such notice or approval is deposited in a Post Office of the United States 
Postal Service or any successor governmental agency, or the day after delivery to a nationally 
recognized overnight courier services (such as UPS or FedEx). Should a Parcel be subdivided by 
separate ownership, and an additional Parcel is not established pursuant to Section 9.1 hereof, the 
party who owns the largest portion thereof is irrevocably appointed attorney-in-fact for all parties 
who may own an interest in the Parcel to receive all notices and to render all approvals hereunder, 
which receipt of notices and delivery of approvals shall be binding on all such parties.  

Section 9.6 All of the terms and provisions hereof shall run with the land in perpetuity, 
shall remain in full force and effect for the maximum period permitted by law, and shall be binding 
on the Declarant and its successors and assigns; provided, however, if any of the provisions of this 
Declaration shall be unlawful, void or voidable for violation of the Rule Against Perpetuities, then 
such provisions shall continue only until twenty one (21) years after the death of the survivor of 
the now-living descendants of her Majesty, Queen Elizabeth II, the Queen of England.  

Section 9.7 Any Parcel owner may, at any time and from time to time, in connection 
with the sale or transfer of such owner’s Parcel, or in connection with the financing or refinancing 
of the owner’s Parcel, deliver written notice to the other Parcel owner requesting such owner to 
deliver an estoppel certificate, substantially in the form attached hereto as Exhibit D, certifying at 
a minimum that to the knowledge of the certifying owner, the requesting owner is not in default in 
the performance of its obligations under this Declaration, or, if in default, to describe therein the 
nature and amount of any and all defaults (an “Estoppel Certificate”). Each Parcel owner receiving 
such request shall, without charge, execute and return such Estoppel Certificate within thirty (30) 
days following the receipt thereof. Failure by a Parcel owner to execute and return such Estoppel 
Certificate within the 30-day time period shall be deemed an admission on such Parcel owner’s 
part that the Parcel owner requesting the Estoppel Certificate is current and not in default in the 
performance of such Parcel owner’s obligations under this Declaration. The Parcel owners 
acknowledge that such Estoppel Certificate (or failure to execute and return such certificate in a 
timely manner) may be relied upon by the addressees identified in the request for the Estoppel 
Certificate. Notwithstanding anything contained in this Section 9.7 to the contrary, in the event of 
a second estoppel request in any given calendar year, the owner of the Parcel providing the estoppel 
may charge an amount equal to One Thousand Five Hundred and 00/100 Dollars ($l,500.00) for 
production of the second and each additional estoppel in that same calendar year. 

Section 9.8 This Declaration contains the entire undertaking by the Declarant and there 
are no other terms, expressed or implied, except as contained herein.  

 
(Signature page follows)  
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IN WITNESS WHEREOF, an authorized officer of Declarant has executed this 
Declaration of Reciprocal Easements and Restrictions as of the Effective Date.  
 
       DECLARANT: 
        

Smith’s Food & Drug Centers, Inc., 
       an Ohio corporation 
 
 
 
       By: ___________________________ 
       Name: ___________________________ 
       Title: ___________________________ 
 
STATE OF OHIO  ) 

) SS: 
COUNTY OF  HAMILTON ) 
 
 

The foregoing instrument was acknowledged before me this ___ day of _____________, 
2023, by _________________, the _______________ of Smith’s Food & Drug Centers, Inc., an 
Ohio corporation, on behalf of the corporation.  
 

IN WITNESS WHEREOF I have hereunto set my hand and official seal.  
 
 
 

______________________ 
Notary Public 

This Instrument Prepared By: 
Jennifer K. Gothard 
Senior Attorney 
The Kroger Co. 
1014 Vine Street 
Cincinnati, Ohio 45202-1100 

 
 
 
 
 
 
 
 



 

 
16 

126707.00048.141826797.11 

EXHIBIT A 
 

Legal Description of Shopping Center Parcel 
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EXHIBIT B 
 

Legal Description of Outlot Parcel 
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EXHIBIT C 
 

Plot Plan of Shopping Center 
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EXHIBIT D 
 

Form of Estoppel Certificate 
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