CITY OF ALBUQUERQUE

Planning Department
Alan Varela, Director

PO Box 1293

Albuquerque

NM 87103

www.cabq.gov

i3

Mayor 11motny M. Keller

August 19, 2022

David McEachern, RA
RBA Architecture, PC
1104 Park Ave. SW
Albuquerque, NM 87102

Re: McMahon Shopping Center
10550 Unser Bilvd. NW
Traffic Circulation Layout
Architect’'s Stamp 07-20-2021 (A11-D017)

Dear Mr. McEachern,

The TCL submittal received 07-18-2022 is approved for Building Permit with. A copy of the
stamped and signed plan will be needed for each of the building permit plans. Please keep the
original to be used for certification of the site for final C.O. for Transportation.

When the site construction is completed and an inspection for Certificate of Occupancy (C.O.) is
requested, use the original City stamped approved TCL for certification. Redline any minor
changes and adjustments that were made in the field. A NM registered architect or engineer must
stamp, sign, and date the certification TCL along with indicating that the development was built in
“substantial compliance” with the TCL. Submit this certification, the TCL, and a completed
Drainage and Transportation Information Sheet to front counter personnel for log in and
evaluation by Transportation.

Once verification of certification is completed and approved, notification will be made to Building
Safety to issue Final C.O. To confirm that a final C.O. has been issued, call Building Safety at
924-3690.
Sincerely,

'C-;.;—-' = (_/‘f_ —

i
Ernest Armijo, P.E.

Principal Engineer, Planning Dept.
Development Review Services

C: CO Clerk, File
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SECTION 5.1 DEVELOPMENT; SPECIFIC EASEMENTS

(A) THE DEVELOPER DECLARES THAT ALL OF THE COMMON AREAS, WHETHER OWNED OR \
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UTILITY AND USE EASEMENTS, FOR THE MUTUAL BENEFIT OF THE DEVELOPER AND ALL \
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DEC Rec Fee: $25.00 Linda Stover, Bernalillo County

DECLARATION OF EASEMENTS, COVENANTS AND RESTRICTIONS
FOR

UNSER & MCMAHON CROSSING

THIS DECLARATION OF EAEMENTS, COVENANTS AND RESTRICTIONS FOR UNSER &
MCMAHON CROSSING ("ECR") is made effective April 12, 2022, Dby Holly
Partners, LLC, a New Mexico limited liability company (“Developer"), which
declares that the real property comprised of all of the lots, parcels, and sites,
platted or unplatted, legally described in attached Exhibit A and as shown on
attached Exhibit “B” ("Property"™) and incorporated herein by reference, to be
known in the aggregate as "Unser & McMahon Crossing™, which is currently owned by
the Developer, is and shall be held, transferred, sold, conveyed, leased and
occupied subject to the covenants, restrictions, easements, charges and liens
hereinafter set forth.

ARTICLE I
PURPOSE

The purpose of this ECR is to control the proper use and most appropriate
development of the Property through the imposition of uniform standards and to
create easements and common areas for the mutuval benefit of the owners of the
Property. It 1is the intent of this ECR to provide conditions, covenants,
restrictions and easements that ensure Unser & McMahon Crossing will always be
maintained as an attractive, quality-oriented, uncongested business environment.

ARTICLE II
DEFINITIONS

The following words, when used in this BECR, shall have the following
meanings:

Section 2.1 "Architectural Review Committee" ("ARC"), shall be the
Developer and shall have the powers and duties as set forth herein. The Developer
shall have the right to transfer responsibility and designate other members of
the ARC in its sole discretion.

Section 2.2 “Association” shall mean the Unser & McMahon Crossing Property
Owners Assocliation, a New Mexico nonprofit corporation, its successors or
assigns.

Section 2.3 “Building" shall mean any constructed improvement as may be
allowed within the Building Site which contains space, either enclosed or open to
the air, for which the conduct of office, retail, service or other occupancy is
created, including walls, facades, porticos, porches and appurtenances, but not
including exterior landscaping, sidewalks, drives and exterior areas.

Section 2.4 "Building Site” shall mean and refer to the portion of each
Tract within which a Building(s) may be constructed. Said Building Site is the
subject of all structural, occupancy and use limitations and allowances as
provided for herein and as may be further regulated by the City of Albuquerque or
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other governmental agencies having jurisdiction. Any Building Site, whether
comprised of one or more Tracts, may be further divided by leasehold,
condominium, rental, or other interests not constituting a subdivision of the
real property.

Section 2.5 “Common Area" shall mean and refer to those portions of the
"Property" excluding the Buildings and Building Sites but specifically including
all common utilities, entry features, common signage, drainage, bicycle paths,
sidewalks, roads, drive aisles, rights-of-way, parking, or any other use
designated by the Developer for the mutual benefit of Developer, Owners,
Occupants or lessees of all or a portion of the Property. The Developer declares
that all of the Common Areas, whether owned or held by Developer or any Owner,
are subject to a reciprocal access and use easement, as provided for in Article V
herein, for the mutual benefit of the Developer and all Owners for the above
recited purposes, including the rights of ingress, egress, service and
accommodation of the general public who have legitimate business with Developer,
any Owner, Occupant, tenant or lessee of all or any portion of the Property.
Each Owner, at its cost and expense, is responsible for the construction, repair
and maintenance of any Common Area located within the Tract belonging to such
Owner.

Section 2.6 "Unser & McMahon Crossing Development Plan and Design
Criteria" shall mean and refer to the development plan package as approved by the
ARC and the standards and guidelines for controlling the gquality and character of
the Improvements to be constructed on the Property which have been adopted by the
ARC on or after the date of this ECR and which may be reasonably amended from
time to time by the ARC. The Unser & McMahon Crossing Development Plan and Design
Criteria shall be binding upon all Owners and Occupants of the Property.

Section 2.7 "Developer" shall mean and refer to Holly Partners, a New
Mexivo limited liability company, its successors and assigns of any or all of its
rights under this ECR.

Section 2.8 "Floor Area" shall mean and refer to the total number of square
feet of floor space in a Building. Floor Area shall be measured from the exterior
line of the extericr walls and the center line of any party or common interior
walls without deduction for coelumns, walls or other structural or non-structural
components.

Section 2.9 “Improvements" shall mean and refer to any man-made changes in
the natural conditign of the Property including, but not limited te, structures
and construction of any kind, whether above or below the property surface, such
as any building, fence, wall, sign, addition, alteration, screen enclosure,
sewer, drain, disposal, lake, waterway, road, paving, utilities, grading,
landscaping and exterior illuminatiocn, and shall not be limited to any changes in
any exterior color or shape and any new exterior construction or exterior
improvement.

Section 2.10 "Occupant" shall mean and refer to any person or organization
which has occupied, purchased, leased, rented or is otherwise licensed or legally
entitled to occupy and/er use any Tract ¢r Improvement or any portion thereof
(whether or not such right is exercised), as well as their heirs, personal
representatives, assigns and successors in interest.

Section 2.11 Reserved.




Section 2.12 "Owner" shall mean and refer to the record owner, whether
one or more partners, persons, trusts, corporations, or other entities, of the
fee simple interest in a Tract, including contract purchasers (but not contract
sellers), their heirs, personal representatives, successors or assigns. An Owner
may, upon written notice to the Developer, assign all or part of its rights, but
not its duties hereunder, to Owner's Occupant. Notwithstanding the foregoing, it
is the sole responsibility of Owner to ensure complete compliance of this ECR by
any Occupant of the Owner's unit,

and any and all Improvements thereon and additions thereto, as are subject to
this ECR.

Section 2.13 "Property" shall refer to the Property, any portion thereof,

Section Z2.14 “Shared Drives” shall mean the area designated as a New
Easement for public access, public water, public sewer and public drainage on the
Site Plan, including the pavement, curb and gutter, pavement marking, signage,
lighting, and all other Improvements in that area. Generally, the area
encompasses the location of access roads within the Property including an access
road along the side uf each Tract 2 through 9 where those Tracts adjoin Tract 1
and an access road along the adjoining sides of Tracts 4 and 5 and an access road
along the side of Tract 8 where it adjoins Tract 7.

Section 2.15 "Site Development Plan” shall mean any submittals, drawings
and conditions of approval as may be approved and granted administratively by the
City of Albuquerque and the ARC in coniunction with developing all or a portion
of any Tract.

Section 2.16 "Tract" shall mean and refer to any parcel of the Property,
together with any and all Improvements thereon, created and existing by a plat
recorded with or after the date of this ECR in the public records of Bernalillo
County, WNew Mexico, on which any Improvement could be constructed, whether or not
it has been constructed. On the Site Plan ({Exhibit B), the Tract parcels are
designated as “Lots” and the Lot number on the Site Plan corresponds to the Tract
number .

ARTICLE III
ARCHITECTURAL REVIEW COMMITTEE

Section 3.1 Necessity of Architectural Review and Approvals. HNo
Improvement of any kind shall be commenced, constructed, erected, placed, altered
or maintained upon any Tract, nor shall any addition, change u©r alteration
thereon or thereof be made, nor shall any subdivisicn platting or replatting of
any Tract be made, until plans and specifications with respect thereto have been
approved by the ARC ("Plans and Specifications™). The Plans and Specifications
shall include any and all information as required by the ARC and as outlined in
the ARC Procedures.

Section 3.2 Architectural Review Committee Review and Approval Process.
Approval of the Plans and Specifications shall be based upon, among other things,
the conformity thereof with the Unser & McMahon Crossing Development Plan and
Design Criteria. All submittals and approvals shall be made in accordance with
the ARC Procedures, The ARC shall not arbitrarily or unreasonably withhold its
approval of the Plans and Specifications. ARC approval does not constitute
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governing body approval, technical approval or compliance with governmental
codes,

Section 3.3 Powers and Duties. The ARC shall have the following powers and
duties:

(A) To reasonably modify or amend the Design Criteria.
(B) To require submittals by Owners related to all Improvements.

(C} To approve or disapprove any Improvement or change or modification
thereto, the construction, erection, performance or placement of which is
proposed upon the Property and to approve or disapprove any exterior additions,
changes, modifications or alterations therein, thereon or thereto. &all decisions
of the ARC shall in all events be final and dispositive upon all parties.

(D} If any Improvement is changed, modified or altered without prior
approval of the ARC, then the Owner shall upon demand cause the Improvement to be
restored to comply with the Plans and Specifications originally approved by the
ARC and said Owner shall bear all costs and expenses of such restoration,
including the costs and reasonable attorney's fees of the ARC.

(E}) To institute, revise or waive the ARC Review Fee,

(F} To waive an Owner's or Occupant’s obligation to comply with (i) any
condition of this ECR that requires such Owner or Occupant to obtain ARG
approval, or (ii} any condition set forth in the Unser & McMahon Crossing
Development Plan and Design Criteria; provided, however, that no such waiver
shall be enforceable unless expressly set forth in a signed, written instrument.

(G} To perform such incidental acts as may be necessary in the exercise
of its powers.

Section 3.4 Liability. Neither the ARC, its individual members, the
Developer nor their respective heirs, successors or assigns shall be liable in
damages to anyone submitting Plans and Specifications to them for approval, or to
any Owner or Occupant affected by this ECR, by reason of mistakes in judgment,
negligence or nonfeasance arising out of or in connection with the approval,
disapproval or failure to approve any such Plans and Specifications., Every
person who submits Plans and Specifications to the ARC for approval agrees, by
submission of such Plans and Specifications, and every Owner or Occupant of any
Tract agrees, by acquiring title thereto or an interest therein, that said Owner
or Occupant will not bring any action or suit against the ARC, its members or
Developer to recover any such damages.

Section 3.5 Limitation of Action. Notwithstanding anything to the
contrary herein contained, after the expiration of one (1) year from the date of
the issuance of a certificate of occupancy by the appropriate governmental
authority for any Improvement or substantial completion thereof if no certificate
of occupancy is required, said Improvement shall, in favor of purchasers, tenants
and encumbrancers, in good faith and for value, be deemed to be in compliance
with all provisions of this Article, unless: (i} the ARC has filed of record a
notice of noncompliance or noncompletion in the public records of Bernalillo
County, New Mexico; or (ii) legal proceedings shall have been instituted to
enforce compliance or completion.



ARTICLE IV
REGULATION OF IMPROVEMENTS

Section 4.1 General. No Improvement shall be commenced, erected,
constructed or maintained upon any Tract, nor shall any change or alteration
therewn or thereof be made, nor any subdivision, plat or replat be made unless
and until the Plans and Specifications shall have been submitted to and approved
in writing by the ARC as more fully set forth in Article III of this ECR,

Section 4.2 Architectural Theme. The architectural theme of Unser &
McMahon Crossing shall be dictated by the Unser & McMahon Crossing Development
Plan and Design Criteria as set forth by the ARC.

Section 4.3 Minimum Setback Lines. No Building of any kind and no part
thereof shall be placed on any Tract closer to a Tract line or right-of-way line
than as listed in the approved Unser & McMahon Crossing Development Plan and
Design Criteria and as specifically approved by the ARC,

Section 4.4 Height Restrictions. WNo Building or appurtenance, including
but not limited to water towers, standpipes, penthouses, elevators or elevator
equipment, stairways, ventilating fans, or similar equipment required to operate
and maintain any Building fire or parapet walls, skylights, tanks, cooling or
other towers, wireless radio or television masts, or flagpoles shall exceed any
height restrictions imposed by the City of Albuquerqgue, the Unser & McMahon
Crossing Development Plan and Design Criteria, and the ARC.

Section 4.5 Outdoor Satellite Dishes and Antennae. The placement and
screening of all outdocr satellite dishes and zntennae on Tracts shall be
approved in advance by the ARC; provided, further, that in no event shall a
satellite dish or antenna protrude above the highest point of the roofline of the
Buildings on said Tract.

Section 4.6 Landscaping.

{(A) All Tracts shall be landscaped only in accordance with the Unser &
McMahon Crossing Development Plan and Design Criteria and shall be approved in
writing by the ARC prior to any development of the Tract. All landscaping shall
be undertaken, completed and maintained in accordance with such approved plan and
said plan may not be altered, amended or revised without obtaining the prior
written approval by the ARC,

(B} All landscaping required hereunder or otherwise to be provided on any
Tract shall be completed within thirty (30) days after the earlier of the
substantial completion of construction of the Building{s) on said Tract or
receipt of the certificate of occupancy for said Building(s); provided, however,
that if weather ceonditions do not permit, then such landscaping shall be
completed as soon thereafter as weather conditions permit. If any Owner fails to
undertake and complete landscaping within the time limits set forth herein, the
Peveloper may, after giving the Owner thirty (30) days written notice, undertake
and complete the landscaping of the Tract in accordance with the landscaping
plan. If the Developer undertakes and completes such landscaping because of the
failure of the Owner to complete the same, the costs of such landscaping, plus an
additional twenty-five percent (25%) of such costs, shall be assessed against the
Owner, and if said assessment is not paid within thirty (30) days after written
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notice of such assessment from the Developer, said assessment will constitute a
lien on said Owner's Tract and may be enforced as set forth in Article IX hereof,

Section 4.7 Drainage and Water Retention. The development of every Tract
must conform to the drainage requirements of the Unser & McMahon Crossing
Development Plan and Design Criteria. Specific drainage plans for each Tract must
be submitted to the City of Albuquerque for approval.

Section 4.8 Excavation and Site Grading. ©No excavation of a Tract shall
be made except in connection with the construction of an Improvement, and upon
completion thereof, exposed openings shall be backfilled, graded, compacted and
leveled in accordance with ARC standards. Site grading shall be subject to the
approval of the ARC and shall be in conformance with the Unser & McMahon Crossing
Development Plan and Design Criteria. Prior to any excavation and/or site
grading, the ARC must receive a copy of the Stormwater Pollution Prevention Plan
and proof of proper notification te all applicable governing authorities.

Section 4.9 Loading, Service and Outside Storage. Each Tract shall
provide sufficient onsite Iloading, service and outdoor storage areas to
accommodate Tract activities. All loading movement, including turnarounds, shall
be made off of public rights-of-way within Unser & McMahon Crossing. Loading,
service and outdoor storage areas shall be located and screened so as to minimize
their visibility from any street and in conformance with the Unser & McMahon
Crossing Development Plan and Design Criteria and must be approved by the ARC,
Rubbish and garbage facilities shall be screened and located in conformance with
the Unser & McMahon Crossing Development Plan and Design Criteria and must be
approved by the ARC. Cardboard shall be bailed, broken down and flattened, if
not placed in trash receptacles. Rubbish and garbage facilities for restaurants
and other "wet" disposals shall include compactors, grease receptacles and other
systems to prevent nuisances from odors, insects and pests. All refuse
enclosures shall be constructed in conformance with the Unser & McMahon Crossing
Development Plan and Design Criteria and must be approved by the ARC. Refuse
enclosures utilized for “wet” disposals shall include a drain to prevent grease
and other liquid pollutants from running off into areas outside of the enclosure.
The drain shall tie into the grease waste line from the building prior to the
line entering the grease interceptor or the line shall utilize an approved oil-
water separator before tying into the sanitary sewer line.

Section 4.10 Irrigation. Automatic irrigation systems shall be required
for all landscaping within Unser & McMahon Crossing.

Section 4.11 Parking Areas. No parking shall be permitted on any street,
lawn, median strip, public walkway, swale, berm or other unpaved area or at any
place other than on the paved parking spaces provided. Each Owner and Occupant
shall be responsible for compliance with the foregoing by its employees,
customers and visitors on said Owner's and Occupant's Tract. Unless otherwise
approved by the ARC, sufficient parking shall be provided by each Owner and
Occupant for employees, customers and visitors on said Owner's and Occupant's
Tract. The location, number and size of parking spaces shall be in accordance
with the Unser & McMahon Crossing Development Plan and Design Criteria and are
subject to approval by the ARC, pursuant to Article III hereof. No reserved
parking on any Tract shall be permitted without the written approval of the ARC,
Parking designated as “take-out” shall be allowed. Overnight parking of campers,
mobile homes, boats, trailers, semi-trucks, vans or motor homes is prohibited
unless prior written approval is obtained from the Developer. Any changes in ARC
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approved parking areas due to reconfiguration other than re-striping must be
reapproved in advance by the ARC.

Section 4.12 8igns. All signs which shall be erected on any Tract shall
have the prior written approval of the ARC as to size, color, materials, location
and content and shall be in conformance with the Unser & McMahon Crossing
Pevelopment Plan and Design Criteria and applicable codes.

Section 4.13 Exterior Lighting. All exterior lighting within Unser &
McMahon Crossing must be approved by the ARC. All parking lot lighting fixtures
shall be in conformance with the Unser & McMahon Crossing Development Plan and
Design Criteria.

Section 4.14 Construction and Maintenance. All work performed in the
construction, maintenance, repair, replacement, alteration or expansion of any
Building or other improvement shall be effected as expeditiously as possible,
while maintaining and complying with all applicable safety standards, and in such
a manner as not to unreasonably interfere, obstruct or delay (i) access to or
from Unser & McMahon Crossing, or any part thereof, to or from any public right-
of-way, (ii) customer vehicular parking located in front of any Building, or
{iii} the receiving of merchandise by any business in Unser & McMahon Crossing.
Staging for the construction, replacement, alteration or expansion of any
Improvements including, without limitation, the location of any temporary
buildings or construction sheds, the storage of building materials, and the
parking of construction vehicles and equipment shall be limited to that portion
of Unser & McMahon Crossing approved in writing by the ARC. The parties
acknowledge and agree that incidental encroachments upon the Tracts may occur as
& result of the use of ladders, scaffolds, store front barricades and similar
facilities in connection with the construction, maintenance, repair, replacement,
alteration or expansion of Improvements, all of which are permitted hereunder so
long as all activities requiring the use of such facilities are expeditiously
pursued to completion and are performed in such a manner as to minimize any
interference with use of the Tract or with the normal operation of any business
in Unser & McMahon Crossing.

Section 4.15 Fire Protection. Every Building shall be either equipped
with automatic sprinkler systems or shall be constructed in such a manner as not
to adversely affect the fire rating of any other Building built upon any other
Tract. The purpose of this Section is to allow Buildings built on each Tract to
be fire rated as separate and distinct units without deficiency charge.

ARTICLE V
COMMON AREAS

Section 5.1 Development; Specific Easements.

(A) The Developer declares that all of the Common Areas, whether owned or
held by Developer or any Owner, are subject to reciprocal access, drainage,
utility and use easements, for the mutual benefit of the Developer and all Owners
for the above recited purposes, including the rights of ingress, egress, service
and accommedation of the general public who have legitimate business with
Developer, any Owner, Occupant, tenant or lessee of all or any portion of the
Property. Each Tract and any Common Area included within such Tract is freely
transferable subject to the terms and provisions of this ECR. Notwithstanding
anything to the contrary contained herein, Developer, in its sole discretion,



shall have the option to create and construct additional Common Areas on the
portion of the Property owned by Developer. Concurrent with any Building being
constructed by the Owner of any Tract (the "Developing Party"), the Common Areas
of that Tract shall be developed in accordance with the Unser & McMahon Crossing
Development Plan and Dlsesign Criteria and the construction plans approved by the
ARC at the expense of such Developing Party.

(B) A non-exclusive underground utility easement is granted within the
Common Areas to the City of Albuquerque and other public and private utility
companies for the purpase of placing and maintaining gas lines, electric, cable,
drainage lines, water, sanitary sewer and pipe canduits.

(C} A non-exclusive surface easement is granted over and across the Common
Areas for meters, pedestals, and transformers and a non-exclusive underground
easement for the purpose of placing and maintaining electric power, telephone,
television and security communications is granted within the Common Areas to the
public and private utility companies.

(D} A non-exclusive access easement for vehicles, bicycles and pedestrians
is granted within the parking areas, drive aisles, and sidewalks of the Common
Areas to Owners, UOccupants, the Developer and their agents, customers and
invitees.

Section 5.2 Limitations on Use.

(A} The Common Areas are hereby reserved for the sole and exclusive use
of the Owners, their Occupants, contractors, employees, agents, customers,
licensees and invitees and the subtenants, contractors, employees, agents,
customers, licensees and invitees of such Occupants. The Common Areas may be used
for the purposes set forth herein and for no other purpose unless otherwise
specifically agreed to by the Developer. All Improvements placed or constructed
in the Common Areas shall be approved by the ARC and shall be in accordance with
the Unser & McMahon Crossing Development Plan. The Common Areas shall be kept and
maintained as provided for in Article VI. All portions of a Building Site which
are not used for Buildings shall be developed by the Owner of the Tract, at that
Owner's sole cost and expense, in accordance with the construction plans approved
by the ARC and shall be maintained as improved Common Areas. No changes to the
Common Areas Improvements, including, without limitation, service drives and
parking areas, striping, walls, fences and landscaped areas may be made without
the prior written approval of the ARC.

(B) No portion of the Common Areas shall be used for the sale or display
of merchandise unless otherwise specifically agreed to by the Developer.

(<) Customers and invitees of businesses in Unser & McMahon Crossing
shall not be permitted to park on the Common Areas except while shopping or
transacting business in Unser & McMahon Crossing.

(D} The alteration in the natural water flow which may occur on a Tract
as a natural consequence of normal construction activities and the existence of
the Improvements substantially as shown on the Unser & McMahon Crossing
Development Plan ({including, without limitation, Buildings and Building
expansions, curbs, drives and paving} shall be permitted, provided that such
diversion of water flows does not interfere with the use and beneficial enjoyment
of any of the other Tracts.



(E} No walls, fences or barriers of any kind shall be constructed or
maintained on the Common Areas, or any portion thereof, which shall prevent or
impair the use or exercise of any of the easements granted herein, or the free
access and movement, including, without limitation, of pedestrians and vehicular
traffic between the various Tracts: provided however, reasonable traffic controls
approved in advance by the ARC as may be necessary to guide and control the
orderly flow of traffic may be installed so long as access driveways to the
parking areas in the Common Areas are not closed or blocked. The only exceptions
to this provision shall be (1) for changes to the Common Areas permitted by this
ECR, (2) for incidental encroachments upon the Common Areas which may occur as a
result of the use of the ladders, scaffolding, storefront barricades and similar
facilities resulting in temporary obstruction of the Common Areas, all of which
are permitted hereunder so long as their use is kept within reascnable
requirements of construction work being expeditiously pursued, (3) for temporary
blockage of certain areas deemed necessary by the parties to prevent a public
dedication of an easement or access right, and (4) Developer shall have the right
to take such steps as it deems necessary to prevent those persons not authorized
to use the Common Areas from using the Common Areas for ingress, egress and
parking. Such steps shall include, without limitation, the construction of
fences, walls or barricades along the boundary lines of any portion of Unser &
McMahon Crossing except along the common boundary line of any Tract with any
other Tract.

Section 5.3 Insurance. Each Owner shall be responsible for providing and
maintaining commercial general liability insurance with broad form coverage
endorsement (including broad form property damage endorsement) insuring the
itself against claims for personal injury, bodily injury or death, and property
damage or destruction, occurring in, on or about the Common Areas on the Owner's
respective Tracts. Such insurance shall be written with an insurer licensed to do
business in New Mexico and all present and future Owners including Developer
shall be named on the peolicy as additional insured. The limits of liability of
all such insurance shall be not less than $2,000,000.00 for personal injury or
bodily injury or death of any one person, $2,000,000.00 for personal injury or
bodily injury or death of more than one person in one occurrence and
$2,000,000.00 with respect to damage to or destruction of property; or, in lieu
of such coverage, a combined single limit (covering personal injury, bodily
injury or death and property damage or destruction) with a limit of not less than
$2,000,000.00 per occurrence. The Developer may increase the limits of such
insurance as reasonably necessary to reflect then appropriate limits for such
insurance, taking into consideration such things as changes in the Consumer Price
Index, or similar index provided Developer shall not increase limits more often
and every 5 years, and without a two-thirds vote of owners, insurance limits
shall not exceed $5,000,000 in the first ten years. The Owners shall furnish the
Developer, upon request, with certificates evidencing such insurance. The
pelicies of such insurance shall provide that the insurance represented by such
certificates shall not be canceled, materially changed or nonrenewed without the
giving of thirty (30) days' prior written notice to the holders of such insurance
and the holders of such certificates. Provided an Owner, either independently or
in combination with its corporate parent, has a net worth of at least One Hundred
Million Dollars ($100,000,000.00) (as determined by generally accepted accounting
principles, consistently applied), Owner, at Owner’s election, may (i) self-
insure to provide any coverage(s) Owner is required to carry under this Section
5.3 or (ii) retain the financial risk for any claim that would otherwise fall
under the coverage(s) Owner is required to carry under this Section 5.3.



Section 5.4 Lighting. The artificial lighting for the Common Areas shall
remain on while a majority of the businesses in Unser & McMahon Crossing are open
for business.

Section 5.5. Operation and Use. Each Owner shall be responsible for the
construction, operation and continued maintenance, including repair and
replacements, of Improvements on the Common Areas on their respective Tracts.

ARTICLE VI
MAINTENANCE/TAXES

Section 6.1 Maintenance of Common Areas. Each Owner shall be responsible
for constructing, maintaining, repairing and replacing the Common Areas and
Improvements on their respective Tracts except the Shared Drives. Notwithstanding
any other requirements of this section, the responsibility for maintaining,
repairing, and replacing the Common Areas and Improvements begins when a Building
on the Tract reaches substantial completion.

Section 6.2 Additional Maintenance Responsibilities of Owners and
Occupants. 1In addition to the Common Area maintenance, Owners shall have the
duty and responsibility, at their sole cost and expense, to keep that part of
their respective Tracts, including the Building Site before the constructicn of
Improvements thereon, in a well maintained, safe, clean and attractive condition
at all times.

Section 6.3 Enforcement. If, in the opinion of the Developer, any Owner
or Occupant has failed in any of the foregoing duties or responsibilities, then
the Developer may give such person written notice of such failure and such person
must within twenty (20) days after receiving such notice, perform the care and
maintenance required. Should any such person fail to fulfill this duty and
responsipility within such period, then the Developer, through its authorized
agents, shall have the right and power to enter onto the Tract of the offending
Owner or Occupant and perform such care and maintenance without any liability for
damages for wrongful entry, trespass or otherwise to any person or entity. The
Owners and Occupants for which such work is performed shall, jointly and
severally, be liable for the cost of such work, plus an additional ten percent
{10%) of such costs and shall promptly reimburse the Developer, as applicable,
therefor. If such Owner or Occupant shall fail to reimburse the Developer within
thirty (30) days after receipt of a statement for such work from the Developer,
then said indebtedness shall be a debt of all of said Owners and COccupants,
jointly and severally, and shall constitute a lien against the Traci on which
said work was performed with Developer having the right to pursue foreclosure of
the lien.

Section 6.4 Developer's Responsibility to Maintain Shared Drives. Until
such responsibilities are assigned to the Association. the Developer shall
maintain and repair all Shared Drives in first-class manner. The Developer shall
recover its costs and expense of such maintenance from the Owners through
assessments pursuant to this Article VI. Such maintenance and repair may
include:

(A) The maintenance and replacement of the curb and gutter and the
pavement, including pavement seal-ccat and pavement markings;
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(B) Cleaning, maintenance, and relamping of any external lighting
fixtures, except such fixtures which are the property of any utility or
governmental body;

(C) Performance of necessary maintenance of landscaping as required within
the Shared Drives including the trimming, watering, and fertilization of all
grass, ¢groundcover, shrubs and trees, removal of dead or waste material, and
replacement of any dead or diseased grass, groundcover, shrubs, or trees;

(D} Removal of trash and rubbish within the Shared Drives;

(E} The regular, periodic cleaning of the Shared Drives to minimize
pollutant runoff.

No lighting or plantings shall be constructed within or otherwise made
part of the Shared Drives.

Section 6.5 Assessment of Shared Drive Maintenance Costs. The cost of
maintaining the Shared Drives, costs of administering the Association, and other
costs as are necessarily incurred by the Developer or the Association to perform
its responsibilities hereunder (hereinafter referred to as ™Maintenance
Assessments") shall be allocated pro rata based upon gross Tract square footage
among all the Owners of Tracts 2 through 9 (See Exhibit E) unless Tract 1 is
included as described below, FEach Tract shall bear its prop rata share of all
such Maintenance Assessments, which shall be set at a level which is reasconably
expected to produce income for the Association equal to the budgeted expenses.
The budget and proposed Maintenance Assessment may be adopted by the Board
(defined below) without a vote of the Owners.

If any portion of Tract 1 has direct access to the Shared Drives, such as
by constructing a curb cut interrupting the curb on Tract 1's side of the roadway
in the Shared Drive, then beginning at the time construction of such access is
commenced, the Maintenance Assessment shall be allocated pro rata based upon
gross Tract square footage among all the Owners of Tracts 1 through 9 and Exhibit
E shall be revised t< show pro rata percentages including Tracts 1 through 9.

The Maintenance Assessments shall be assessed in advance by the Developer
and invoiced annually. Such assessments shall be due within thirty (30) days
after receipt of written invoice from Developer, then said indebtedness shall be
a debt and shall constitute a lien against the Tract on which the assessment was
assessed.

Section 6.6 Taxes and Assessments, The dwners shall pay prior to
delinquency all taxes and assessments levied or assessed against their respective
Tracts. The Owners shall each have the right to eontest the amount or validity
of all or any part of the taxes and assessments which said Owners are required to
pay.

Section 6.7 Repair Assessment. If, in the process of construction upon
any Tract or other portion of the Property, or in making any Improvement, or
through negligence or intentional misconduct, the Owner or Occupant, their
employees, agents or independent contractors cause damage to any other Tract,
Inprovement, Common Areas, Common Areas, public rights-of-way or to any other
property owned by someone else within Unser & McMahon Crossing, the Owner shall
be responsible for such damage. If the Develaper, either voluntarily or
involuntarily, makes repairs or otherwise cures the damage caused by the Owner,
its employees, agents or independent contractors, the Owner shall be obligated to
reimburse the Developer for all reasonable expenses the Developer incurred in
curing the damage. Such amount shall be treated as a special assessment and the
Developer shall have all rights and powers as provided in this Article., Repair
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Assessments shall be due within thirty (30) days after receipt of written notice
from Developer setting forth the nature of the work necessitating the Repair
Assessment and the amount of the Repair Assessment.

Section 6.8 Effect of Non-Payment of Assassment - the Lien, the Perscnal
Obligation, Remedies of the Developer. Developer, in its capacity as owner of
the Property hereby covenants and agrees to pay, and each subsequent Owner of a
Tract, by accepting title thereto, whether or not it shall be expressed in any
conveyance of said Tract, is deemed to covenant and agree to pay all Assessments
against such Owner's Tract as set forth in this ECR. Such Assessments, together
with interest and the cost of collection thereof, shall be a charge on the land
and shall be a continuing lien upon each Tract against which each such Assessment
is made.

The lien of the Developer upon a Tract for assessments shall be effective
from and after recording, in the public records of Bernalillo County, New Mexico,
a claim of lien stating the description of the Tract encumbered thereby, the name
of the Owner and the amount and date when due. Such claim of lien shall include
not only assessments which are due and payable when the claim of lien is
recorded, plus interest, costs, attorney's fees, advances to pay prior
encumbrances and interest thereon, but such claim of lien shall also include such
additional assessments which accrue from the first non-payment to which the claim
of lien relates to the entry of a judgment in favor of the Developer with respect
to such lien. Such claims of lien shall be signed and verified by an officer or
agent of the Developer. Upon full payment of all sums accrued by such claim of
lien, the same shall be satisfied of record. If the assessment is not paid within
fifteen (15) days after the delinquency date, which shall be set by the
Developer, the assessment shall bear a late charge to be fixed by the Developer
and thirty (30) days following the delinquency date the delinquent assessment
shall bear interest from the date due at the rate of fifteen percent (15%) per
annum. Any time an assessment remains delinquent for thirty (30) or more days,
the Developer may bring an action to foreclose the lien against the Tract{s) in
like manner as a foreclosure of a mortgage on real property, and/or a suit on the
personal obligation against the Owner(s), and there shall be added to the amount
of such assessment the cost of preparing and filing the complaint in such action
including reasonable attorney's fees, and, in the event a judgment is obtained,
such judgment shall include late charges and interest on the assessment as above
provided and reasonable attorney's fees to be fixed by the Court, together with
the cost of the action.

Section 6.9 Subordination to Lien of Mortgages. The lien for the
assessments for which provision is herein made, as well as in any other Article
of this ECR, shall be subordinate to the lien of any first mortgage to a federal
or state-chartered bank or credit union, life insurance company, federal or
state savings and loan association, real estate investment trust, retirement fund
or institutional mortgage company. Such subordination shall apply only to the
assessments which have become due and payable prior to a sale or transfer of such
Tract pursuant to a decree of foreclosure of such mortgage or a deed or other
transfer in lieu of foreclosure. No sale or transfer shall relieve any Tract
from liability for any assessment thereafter becoming due or from the lien of any
such subsequent assessment.

ARTICLE VII
PROPERTY RIGHTS
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Section 7.1 Owners' Easements of Enjoyment. Every Owner shall have a
reciprocal right of easement of enjoyment in and to the Common Areas which shall
be appurtenant to and shall pass with the title of all portions of the Property,
subject to the following:

(A} All provisions of this ECR and the plats of all or any part of the
Property.

(B} Restrictions filed separately in the records of Bernalillo County, New
Mexico with respect to all or any part of the Property.

Section 7.2 Allowed Operations and Uses.

{A} All of the Tracts are intended to be used for a coordinated shopping
center designed and maintained so as to attract customers from throughout the
region, including accessory or related services, in compliance with all
ordinances of the City of Albuquerque and the Unser & McMahon Crossing
Development Plan and Design Criteria. Any other uses must be approved by
Developer and be in compliance with all ordinances of the City of Albuquerdgue,
title matters of record, and the Unser & McMahon Crossing Development Plan and
Design Criteria.

{B) VUnless otherwise specifically prohibited by the City of Albuquerque,
title matters of record, the Unser & McMahon Crossing Development Plan and
Design Criteria or this ECR, any operation and use will be permitted if it is
performed or carried out entirely within a Building that is so designed and
constructed that the enclosed operations and uses do not cause or produce a
nuisance to adjacent Tracts such as, but not limited to, vibration, sound,
electro-mechanical disturbance, radiation, discharge of waste materials,
electromagnetic disturbance, air or water pollution, dust pollution or the
emission of odorous, toxic or non-toxic matter. Further, no noxious or offensive
trade, service or activity such as strip clubs shall be permitted within Unser &
McMahon Crossing.

{C) No part of the Property shall be permitted as a business or facility
used in growing, delivering, transferring, supplying, dispensing, dispersing,
distributing or selling marijuana, whether by prescription, medical

recommendation or otherwise, and whether consisting of live plants, seeds,
seedlings or processed or harvested portions of the marijuana plant or a
membership warehouse club.

(D) No part of the Property shall be permitted for uses that have been
identified as an Exclusive Use (defined below) except for the Tract of the
Occupant who has been granted that Exclusive Use. “Exclusive Use” means a use for
which an Occupant has negotiated and obtained an agreement that no other Tract
within the Property will be allowed to conduct that use. Particular Exclusive
Uses are identified in Exhibit C. Developer reserves the right to amend the
Exclusive Uses, as to the whole of the Property, without the consent of any other
Owner or Occupant, as long as such amendment does not conflict with a currently
existing Exclusive Use.

(E) Prohibited Uses. No part of the Property shall be permitted for uses
that have been identified as Prohibited Uses., Prohibited Uses are identified in
Exhibit D.

Section 7.3 Delegation of Use. Subject to such limitations as may be
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imposed by this ECR, each Owner may delegate the right of enjoyment in and to the
Common Areas to its Occupants and invitees.

Section 7.4 Further Subdivision. No further subdivision or vacation of a
subdivision of the Property shall be allowed unless approved by the ARC and the
City of Albuguerque.

Section 7.5 Right of Entry Easement. The Developer, through their duly
authorized employees and contractors, shall have the right and easement, after
reasonable notice to the Owner of each Tract, to enter said Tract, including
Improvements (except any building or other enclosure), at any reasonable time to
perform such inspection and/or maintenance as may be authorized in this ECR.

Section 7.6 No Partition. There shall be no judicial partition of the
Common Areas, nor shall Developer, any Owner and any other person acquiring any
interest in the Property or any part thereof, seek judicial partition thereof.

ARTICLE VIII
INDEMNIFICATION/INSURANCE/WAIVER OF SUBROGATION

Section 8.1 Indemnification. Each {wner hereby agrees to indemnify and
save the other Owners harmless from any and all liability, damage, expense,
causes of action, suits, claims or judgmsnts of third parties arising from
personal injury, death or property damage and occurring on or from its Tract,
except to the extent proximately caused, in whole or in part, by the act ar
omission of the party claiming indemnification hereunder.

Section 8.2 Insurance.

(A} At all times during the term of this ECR, each Owner shall keep
Improvements on its Tract insured against loss or damage by fire and other perils
and events as may be insured against under the broad form of Uniform Extended
Coverage Clause in effect from time to time in New Mexico, with such insurance to
be for the full replacement value of the insured Improvements.

(B) Provided an Owner, either independently or in combination with its
corporate parent, has a net worth of at least One Hundred Million Dollars
{$100,000,000.00) (as determined by generally accepted accounting principles,
consistently applied), Owner, at Owner's election, may (i) self-insure to provide
any coverage(s) Owner is required to carry under this Section 8.2 or (ii) retain
the financial risk for any claim that would otherwise fall under the coverage(s)
Owner is required to carry under this Section 8.2, Any Owner providing self-
insurance shall, upon request of any other Owners, but not more than once
annually, provide the other Owners with a letter describing such self-insurance
program and confirming that the Owner meets the net worth requirement and, if
applicable, evidence of any partial insurance coverage which may be supplementing
any plan of partial self-insurance. Any deductible under any policy of insurance
in excess of Five Thousand Dollars (55,000.00) shall be deemed self-insurance.

Section 8.3 Waiver of Subrogation. Neither the Developer nor the other
Owners, their successors and assigns shall be liable to the other or te any
insurance company (by way of subrogation or otherwise) insuring the other party
for any loss or damage to any Improvement or other tangible property, or any
resulting loss of income and benefits, even though such loss or damage might have
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been occasioned by the negligence of such party, its agents or employees if any
such loss or damage is covered by insurance benefitting the party suffering such
loss or damage or was required to be covered by insurance pursuant to this ECR.
The Developer and the other Owners, their successors and assigns shall require
their respective insurance companies to include a standard waiver of subrogation
provision in thelr respective policies.

Section 8.4 Limitation on Indemnities. To the extent, if at all, $56-7-1
N.M.5.A. 1978 is applicable to this ECR, no indemnity obligation provided in this
ECR will extend to any liability, claims, damages, losses or expenses, including
attorney's fees relating to the construction, installation, alteration,
modification, repair, maintenance, servicing, demolition, excavation, drilling,
reworking, grading, paving, clearing, site preparation or development of any real
property or of any improvement on, above or under real property and arising out
of (i) the preparation or approval of maps, drawings, opinions, reports, surveys,
change orders, designs, or specifications by the indemnitee, or the agents or
employees of the indempitee, or (ii) the giving or the failure to give directions
or instructions by the indemnitee, or the agents or the employees of the
indemnitee where the giving or failure to give directions or instructions is the
primary cause of bodily injury to Persons or damage to property,

ARTICLE IX
EMINENT DOMAIN

Section 9.1 Owner's Right to Award. Nothing herein shall be construed to
give any Owner any interest in any award or payment made to any other Owner in
connection with any exercise of eminent domain, condemnation or transfer in lieu
thereof affecting said other Tract Owner's Tract or giving the public or any
government any rights in said Tract. In the event of any exercise of eminent
domain, condemnation or transfer in lieu thereof of any part of the Common Areas,
the award attributable to the Property and Improvements of such portion of the
Common Areas shall be payable only te the Owner thereof, and no claim thereon
shall be made by the Uwners of any other portion of the Common Areas.

Section 9.2 Collateral Claims, All Owners other than the Owner of the
Tract taken by the exercise of eminent domain, condemnation or transfer in lieu
thereof may file collateral claims with the condemning authority for their losses
which are separate and apart from the value of the Property and Improvements
taken from the wner of said Tract.

ARTICLE X
RESTORATION OF UNSER & MCMAHON CROSSING - CASUALTY OR EMINENT DOMAIN

In the event all or any portion of any Building or the Improvements in
Unser & McMahon Crossing is damaged or destroyed by fire or other casualty, or is
taken or damaged as a result of the exercise of the power of eminent domain,
condemnation or any transfer in lieu thereof, the Tract Owner or Occupant shall:
(A} promptly restore or cause to be restored (i} the remaining portion of the
Improvements as nearly as practicable to the condition of the same immediately
prior to such casualty or eminent domain, condemnation or transfer in lieu
thereof, and (ii) the remaining portion of such Building; or (B) in lieu thereof,
shall remove or cause to be removed the damaged portion of such Building and/or
such Improvements together with all rubble and debris related thereto. All
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Building Sites on which Buildings are not reconstructed following a casualty or
eminent domain, condemnation or transfer in lieu thereof shall be graded ar
caused to be graded by the Owner of said Tract through the Developer to the level
of the adjoining property and in such a manner as not to adversely affect the
drainage of Unser & McMahon Crossing or any portion thereof shall be covered by a
one inch asphalt dust cap, crushed granite, neatly maintained lawn, or other
means of dust/weed control as agreed to by the ARC,

ARTICLE XI
DEVELOPER'S RESERVED RIGHTS TO PROPERTY

Secktion 11.1 Extension of ECR to Include Additional Property. The
Developer may at any time make other properties now or hereafter owned by
Developer subject to this ECR by executing an instrument in writing applying this
ECR to such other properties and by recording the instrument in the public
records of Bernalillo County, New Mexica.

Section 11.2 Withdrawal of Property. Developer may, but shall have no
obligation to, withdraw at any time or from time to time portions of the Property
owned by the Developer, provided only that the withdrawal of said portions shall
not, materially increase the pro rata share of expenses payable by the Owners
remaining subject hereto after such withdrawal or adversely affect access to the
remainder of the Property. The withdrawal of said portions of the Property as
aforesaid shall be made and evidenced, by filing in the public recorxds of
Bernalillo County, New Mexico, a supplementary ECR executed by the Developer
alone, with respect to the portions of the Property to be withdrawn.

Section 11.3 Platting and Subdivision Restrictions. The Developer shall
be entitled at any time and from time tc time tao plat, vacate and/or replat all
or any part of the Property and toe file subdivision restrictions and/or
amendments thereto with respect to any undeveloped portion or portions of the
Property, without the consent of the ARC or the Owners or any mortgagee of the
Property. If required, the Owners or any mortgagee of the Property shall execute
such approvals as are required by the municipality governing such platting and
subdivision.

Section 11.4 Public Roads - Easements. The Developer reserves the right
from time to time hereafter to delineate, plat, grant or reserve within portions
of the Property not previously conveyed or hereby granted, such public streets,
roads, sidewalks, ways and appurtenances thereto, and such easements for drainage
and public utilities, as it may deem necessary or desirable for the development
of Unser & McMahon Crossing (and from time to time to change the location of the
same) free and clear of this ECR and to dedicate the same to public use or to
grant the same to any governing municipal or regulatory authority, including any
appropriate public utility corporations.

ARTICLE XII
UNSER & MCMAHON CROSSING COMMERCIAL PROPERTY OWNERS ASSOCIATION

Section 12.1 Punction of Association. The Association shall succeed to
all of the rights and responsibilities of the Develunper under this ECR at such
time as Developer no longer owns any Tract, portion of, or interest in the
Property, or at any earlier time if Developer delegates such rights or
responsibilities in a written instrument. Such delegation shall entitle the
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Association, among other things, to assess each Owner for expenses incurred or
anticipated to be incurred by the Association in performing its responsibilities
and exercising its rights and powers under this ECR and to enforce this ECR.

The Association shall perform its functions in accordance with this ECR,
the By-laws, the Articles of Incorporation and the laws of the State of New
Mexico. The Developer shall be responsible for preparing the Articles of
Incorporation and By-Laws (the “Association Documents”}. The Association
Documents shall be deemed approved only by the written consent of the Owners of
sixty-six and two-thirds percent (66 2/3%} of the acreage of the Tracts subject
to this ECR provided, however, that so long as Developer owns at least one Tract,
no such approval shall be effective without the written approval of Developer
thereto.

The affairs of the Association shall be governed by a Board of Directors
{*Board”), which Board shall have such powers and authority as 1is more
specifically set forth in the By~Laws. Membership and voting rights in the
Association shall be subject to the provisions of the By-lLaws regarding the same,

ARTICLE XIII
MISCELLANEQUS

Section 13.1 Term. This ECR, every provision hereof, and every covenant,
condition, restriction and reservation contained herein shall continue in full
force and effect for a period of thirty (30} years from the recording hereof in
the public records of Bernalillo County, New Mexico, and shall thereafter be
renewed automatically for successive ten (10) vyear periods unless and until
terminated as provided in Section 12.2.

Section 13.2 Termination and Modification. The provisions hereof, or
covenants, conditions or standards contained in Article III- Architectural Review
Committee, Article IV- Regulation of Improvements, and Section 7.2~ Allowed
Operations and Uses herein, may be terminated, extended, modified or amended, as
to the whole of the Property or any portion thereof, with the written consent of
the Owners of sixty-six and two-thirds percent (66 2/3%) of the acreage of the
Tracts subject to this ECR provided, however, that so long as Developer owns at
least one Tract, no such termination, extension, modification or amendment shall
be effective without the written approval of Developer thereto. WNo such
termination, extension, modification or amendment shall be effective until a
proper instrument in writing has been executed and acknowledged and recorded in
the public records of Bernalillo County, New Mexico. No such termination,
extension, modification or amendment shall affect any Plans and Specifications or
uses of the Property theretofore approved by Developer or the ARC under Article
III hereof or any Improvements theretofore or thereafter made pursuant to such
approval unless such termination, extension, modification or amendment 1is
approved by the Owner(s) of the Tract(s) so affected.

Sectieon 13.3 Assignment of Developer's Rights and Duties. Any and all of
the rights, powers and reservatiuns of the Developer herein contained may be
assigned to any person or entity, which person or entity will assume the duties
of the Developer pertaining to the particular rights, powers and reservations
assigned, and upcn any such person or entity evidencing its consent in writing to
accept such assignment and assume such duties, it shall, to the extent of such
assignment, have the same rights and powers and be subject to the same
obligations and duties as are given te and assumed by Developer herein., If at
any time the Develgper ceases to exist and has not made such an assignment, the
Owners shall assume the rights, powers and reservations of the Developer. The
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Developer may from time to time delegate any or all of its rights, powers,
discretion and duties hereunder to such agents as it may nominate. The Developer
may also permanently assign any or all of its powers and duties (including
discretionary powers and duties), obligations, rights, title, easements and
estates reserved to it by this ECR to any one or more persons or entities, that
will accept the same., Any such assignment shall be in writing and recorded in
the public records of Bernalillo County, New Mexico and the assignee shall join
therein for the purpose of evidencing its acceptance of the same. Such assignee
shall thereupon have the same rights, title, powers, obligations, discretion and
duties as are herein reserved to the Developer and the Developer shall
automatically be releasasd from such responsibility.

Section 13.4 Mutuality and Reciprocity - Runs With Land. All covenants,
restrictions, conditions and agreements contained herein are made for the direct,
mutual and reciprocal benefit of each and every Tract and other Property in favor
of every other Tract and other Property, shall create reciprocal rights and
obligations between all grantees of each Tract and other Property, their heirs,
successors, perscnal reprasentatives and assigns, and shall, as to said grantees,
their heirs, successors, personal representatives and assigns, operate as
covenants running with the land for the benefit of all other Tracts and other
Property.

Section 13.5 Benefits and Burdens. The terms and provisions contained in
this ECR shall bind and inure to the benefit of the Developer, the Owners of all
Tracts, the grantees of the other Property, and the grantees of additional land
made subject to this ECR and their respective heirs, successors, personal

representatives and assigns.

Section 13.6 Not a Public Dedication. Nothing herein contained shall be
deemed to be a gift or dedicatisn of any portion of the Property to the general
public or for the general public or for any public purpose whatsoever, it being
the intention of the parties hereto that this ECR shall be strictly limited to
and for the purposes herein expressed. The right of the public or any person ko
make any use whatsoever of the Common Areas of a Tract, or any portion thereof
(other than any use expressly allowed by a written or recorded map, agreement,
deed or dedication) is by permission, and subject to the control of the Owner and
the Developer. Notwithstanding any other provisions herein to the contrary,
Developer or the Owner(s) of the Tract(s) affected hereby may periodically
restrict ingress and egress to and from the Common Areas in order to prevent a
prescriptive easement from arising by reason of continued public use. Any
restriction on ingress and egress shall be limited to the minimum period
necessary to prevent the creation of a prescriptive easement and shall oeccur at
such a time as to have a minimum effect on the Owners and Occupants, and to the
extent it is done by Owners shall be approved by the ARC.

Section 13.7 Occupant Designee. An Owner may designate, by written
notice delivered to the other Owners, the Developer and Property Manager (if any)
containing such designee’s name and address, an Occupant with respect to an
entire Tract to act as such Owner's designated agent for all purposes under this
ECR and toc exercise all rights and perform all obligations of such Owner under
this ECR. Upon delivery of such written designation to the other Owners, the
Developer and the Property Manager, the designated Occupant shall be recognized
as the party responsible for, and with authority regarding, all matters under
this ECR respecting the Tract owned by such Owner, except as otherwise expressly
set forth below. Such designation shall remain in full force and effect until
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delivery to the other Owners, the Developer and the Property Manager of a written
revocation of the designation by the Owner (or the Owner's successors or
assigns). Notwithstanding the foregoing, the Owner shall at all times remain
primarily responsible and liable for the obligations of such Qwner under this
ECR. Notwithstanding the foregoing, the designated Occupant of an Owner shall
have no power or authority to agree or consent to the amendment, modification or
termination of this ECR.

Section 13.8 Notices. Any notice required or permitted herein shall be
in writing and mailed, postage prepaid by registered or certified mail, return
receipt requested, and shall be directed as follows: If intended for an Owner:
(a) if the tract is improved, to the address set forth in the tax rolls; (B) if
the Tract is not improved, to the address set forth in the deed; oxr (C) if none
of the foregoing, to the last known address of the Owner; and if intended for
Developer, to the following address:

Holly Partners, LLC

Attn: Developer

904 Copperhead Court NE
Albuquerque, New Mexics 87113
Telephone: (505)710-0307

The address of the Developer may be changed from time to time by recording a
change of address in the county land records specifically referencing this
recorded ECR by book and page.

Section 13.9 Singular and Plural. Words used herein, regardless of the
number and gender specifically used, shall be deemed and construed to include any
other number, singular or plural, and any other gender, masculine or feminine, as
the context requires.

Section 13,10 Failure to Enforce Not a Waiver of Rights. Any waiver or
failure to enforce any provision of this ECR in a particular situation shall not
be deemed a waiver or abandonment of such provision as it may apply in any other
situation or to the same or a similar situation at any other location in Unser &
McMahon Crossing or of any other provision of this ECR. The failure of Developer
or any Owner to enforce any provision of the ECR shall in no event be deemed to
be a waiver of the right to do so thereafter or of the right to enforce any other
provision of the ECR.

Section 13.11 Condominium. This ECR shall not be construed to limit or
prevent a Tract or other Property and the Improvements thereon from being
submitted to a plan of condominium ownership, and particularly the recordation of
a plan of condominium ownership for any Tract or other Property shall not be
construed as constituting a subdivision of the Tract or other Property.

Section 13,12 Constructive Notice and Acceptance., Every person who now or
hereafter owns or acquires any right, title or interest in or to any portion of
the Property has and shall be conclusively deemed to have consented and agreed to
every covenant, condition and restriction contained herein.

Section 13.13 Severability. 311 of the conditions, covenants,
restrictions and reservations contained in this ECR shall be construed together,
but if it shall at any time be held that any one of said conditions; covenants,
restrictions or reservations, or any part thereof, is invalid, or for any reason

19



becomes unenforceable, no other conditions, covenants, restrictions and
reservations nor any part thereof shall be thereby affected or impaired.

Section 13.14 Captions. The captions, section numbers and article numbers
appearing in this ECR are inserted only as a matter of convenience and in no way
define, limit, construe or describe the scope or intent of such sections or
articles of the ECR nor in any way modify or affect this ECR.
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IN WITNESS WHEREOQOF, the Developer has executed this ECR effective the date
first hereinabove set forth.

Holly Partners, LLC, a
New Mexico limited liability company

BY : - "’ ' o
STATE OF NEW MEXICO )
}
COUNTY OF BERNALILLO }

ol . 2022, by
; Lthe ‘olly Partners, LLC, a New

Tiability company.

“ﬂstrTaent was acknowlegiged bgfore me on

Mex¥co limited

MY TOMM[SSION EXPIRES:

815192

" OFFICIAL SEAL
Cynthia Arellano ;
FUBLC

cozAR
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EXHIBIT "aA"

Legal Description

Tract numbered Twenty-A-One (20-Al} of Vacation and Amended Plat
and Replat of PARADISE NORTH, situate within the Town of Alameda
Grant, Bernalillo County, New Mexico as the same is shown and
designated on the said Amended Plat and Replat filed in the
office of the County Clerk of Bernalillo County, New Mexico on

August 8, 1990,



EXHIBIT "B"

Site Plan
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VICINITY WMAP
FROM ZONE ATLAS PAGE A-11-7
N.T.S.

N DATA
i DR NO.
2. ZONE ATLAS AP NO. A-1H; ZONING: SU-I.
3. GROSS SUBDIVIION ACREAGE: 19.088 ACRES,
4 TOTAL NUMBER OF LOTS/TRACTS CREATED: MINE (9) LOTS.
5. DATE OF SURVEY: JULY 2020

6. PLAT IS LOCATED WTHiN GiTY
NEW HEXCO.

7. THIS PLAT SHOWS ALL PLOTTABLE EASENMENTS OF RECORD.

OF ALBUQUERQUE, BERNALILLD COUNTY,

BURPOSE OF PLAT

THE PURPOSE OF THIS PLAT IS5 TO REFLAT ONE EXISTING TRACT
(TRACTS 20A—1) AS DESCRIBED N THAT PLAT OF PARADISE NORTH
FILED IN THE RECORDS OF BEANALILLO COUNTY CLERK'S OFFICE ON
AUGUST 0B, 1990, BOOK 80C, PAGE 182 INTO NINE NEW LOTS,

NOTES

1. BEARINGS SHOWM ON THIS PLAT ARE NEW MEXICO STATE PLANE
GRID BEARINGS, CENTRAL ZONE, NAD 1583,

L

DISTANCES ARE GROUND DISTANCES {U.8 SURVEY FOOT).

. THIS SURVEY IS BASED UPON THE PLAT OF PARADISE NORTH
RECORDED IN DOCUMENT NO. 1990061878 OF THE RECORDS OF
BEANALILLO COUNTY CLERKS OFFICE RECORDED ON AUGUST 08,
1950, RECORD BEARING AND DISTANCES ARE SHOWN ON THIS
PLAT.

SOLAR NOTE — PURSUANT TO SECTION 14-14-4-7 OF THE CITY
OF ALBUQUERGUE CODE OF ORDINANCE, “NO PROPERTY WITHIN
THE ARCA OF THIS PLAT SHALL AT ANY TIME BE SUBJECT 7O A
DEED RESTRICTION, COVENANTY, OR BINDING AGREEMENT
PROHIBITING SOLAR COLLECTORS FROM BEING INSTALLED On
BUILDINGS OR ERECTED ON THE LOTS OR TRACTS WITHIN THE
AREA OF PROPOSED PLAT.

GRID TO GROUND SCALE FACTOR USED IS 0.999670857 AS
PUBLISHED BY ACS MONUMENT “G-4f1"

(2]

»

m

5. DATA N PARENTHESIS IS RECORD OBTAINED FROM THE PLAT OF
PARADISE NORTH, RECCRDE(: AUGUST 08, 1990, iN DOCUMENT
NC. 1990061878,

DESCRIPTION

TRACT NUMBERED 2041, OF VACATION AMENDED PLAT AND REPLAT
Of FARADISE NORTH, SITUATE WiTHIN THE TOWN OF ALAMEDA GRANT,
CITY OF ALBUQUERQUE, BERNALILLO COUNTY, NEW MEXICD, AS THE
SAME IS SHOWN AND DESIGNATED OM THE AMENDED FLAT AND
REPLAT OF SAID SUBDIVISION, FILED iN THE OFFICE OF THE COUNTY
CLERK OF BERMALILLD COUNTY, NEW MEXNICO, OM AUGUEST 8, 185D, m
PLAT BOUK 80C, FOLIO 182,

THIS TRACT CONTAINS 19.0B8 ACRES (831,485 SQ. FT.} MORE OR
LESS.

XISTING EASEM 2

(3 10-FOOT PUBLIC UTIUTY EASEMENT
FILEQ: AUGUST 08, 1990, IN BOOK SOC, PAGE 182,

NEW EASEMENTS:

{1} Easement FoR PuBLIC ACCESS, PUBLIC WATER, PUBLIC
SEWER AND PUBLIC DRAINAGE
TO BE GRANTED BY THE FILING OF THIS PLAT.

PLAT OF
UNSER AND MCMAHON CENTER SUBDIVISION
WITHIN THE TOWN OF ALAMEDA GRANT

PROJECTED SECTION 2, TOWNSHIP 11 NORTH, RANGE 2 FAST, N.M.P.M

CITY OF ALBUQUERQUE
BERNALILLO COUNTY, NEW MEXICO
FEBRUARY 2021

APPROVALS:
FREE CONSENT
SURVEYED AND SUB-DIVIDED AND NOW COMPRISING, ABCWUA DATE
"PLAT OF LINSER AND MCMAHON CENTER", WTH THE FREE CONSENT
OF AND IN ACCORDANCE WITH THE WISHES AND DESIRES OF THE
UNDERSIGNED OWNER(S) AND PROPRIETOR(S), THE EXECUTION OF THiS PUBLIC SERVICE COMPANY OF NEW MEXICO DATE
PLAT IS THEIR FREE ACT AND DEED.
SAMD OWNER(S) AND PROPRIETOR(S} DO HEREBY WARRANT THAT THEY
HOLD AMONG THEM COMPLETE AND INDEFEASIBLE TITLE M FEE SIMPLE NEW MEXICO GAS COMPANT DATE
T THE LAND SUB—DIVIDED,
SAID OWNER(S) DO HEREBY GRANT EASEMENTS AS SHOWN HEREON,
SAID OWNER(S) AND PROPRIETOR{S) DO HEREBY CONSENT TO ALL OF GWEST CORPORATION D/B/A/ CENTURYLINK QC DATE
THE FORGOING AND DO MEREBY REPRESENT THAT THEY ARE SO
AUTHORIZED TO ACT.
COMCAST JATE
OWNER: TRES ESOUINAS LIMITED COMPANY. LLC . 21212021
BY: YOCESH PATEL Lordn Y Brzendovpen
TTLE: MANAGING MEMBER QTY SURVEYOR DATE
~
M zh1frony
YOGESH PATEL BATE AMAF.CA QATE
PROVALS:
ENT:
ACKNOW.EDGEMENT BERNALILLO COUNTY PUBLIC WORKS DIVISION DATE
STATEOF .y
1SS,
COUNTY OF__ 3 BERNALILLC COUNTY NATURAL RESOURLCES SERVICES DATE
ON THIS DAY OF . 202\, BEFORE ME
BERNALILLO CQUNTY ZONING CEPARTMENT DATE
PERSONALLY APPEAREQ
KNOWN TO ME TO BE YHE PERSON(S) DESCRIBED IN >z% s:mz
EXECUTED THE FOREGOING INSTRUMENT AND ACKNOWLEDGED THAT
THEY EXECUTED: THE SAME AS THEIR FREE ACT AND DEED. BERNALILLO COUNTY FIRE MARSHALL DATE
WMTHESS MY HAND AND OFFICIAL SEAL THE DAY AMD YEAR LAST
ABOVE WRITTEN,
BERNALILLO COUNTY DEVELOPMENT DATE
MY COMMISSION REVIEW AUTHORITY, CHAIR
EXPIRES:
M.R.G.C.D. DATE
NOTARY PUBLIC T
A R'S QFF) FICATION

SURVEYOR'S CERTIFICATION

1, ROBERT J. FIERRO, NEW MEXICO PROFESSIONAL SURVEYOR NO. 22908, DO HEREAY
SURVEY WAS PREPARED FROM FIFED NOTES OF AN
BY ME OR UNDER MY SUPERWSION: THAT IT ACCURATELY

CERTIFY THAT THIS PLAT OF
GROUND SURNEY PERFORMED

MEETS THE STANDARDS FOR LAND SURVEYS

MEXCO SYATE BOARD OF REGISTRATION FOR PROFESSIONAL ENGINFERS AND
MEETS THE MINWUM REQUIREMENTS FOR MONUMENTS
SURVEYS OF THE ALBUQUERQUE SUBDIVISION ORBINANCE, AND IS TRUE AND ACCURATE TO

PROFESSIONAL SURVEYORS;
THE BEST OF MY KNOWLEDGE AND BELIEF.

hobod™ 58 [ S

ROBERT J. FIERRD, N.M.P.5. No, 22909 !

THIS 1S TO CERTIFY THAT THE TAXES ARE GURRENT AND
PAID ON UPC #

PROPERTY OWNER OF RECORD

BERNALILIO COUNTY
TREASURER'S OFFICE

TE

ACTUAL
N NEW MEXICO AS ADOPTED BY THE NEW

[FC]

AND

]
wam. ENGINEERING |
6300 MONTANC ROAD,

ALBUQLIERQUE, NM 87120
PH 505.352.8930
www. fierrecompany.com

3
b
Q) 2- _fmnw___.

Date

g%mzmmq 1 0F 3

Fierro&Company

SURVEYING
NW, SUITE C




TENIOU T PLAT ALL LOTR.clwqg2 /11 42001 12000 Bl

<
o3

;
(NSI'55'07"W)
NE3'38'58™W
£4.94"
'(65.00%)

54,501 sq.ft.
1.251 Acres

23821070
(5360453~

¥, 185 257
W, 785.23")

USGS MONUMENT
‘LSS 103"
e e — e

USGS MONUMENT LSS 103"

NM_STATE PLANE COORDINATES (CENTRAL ZONE})
PUBLISHED DATA IN NAD 1983

Y=1530466.034 .5, SURVEY FEET
X=1505019.995 U.5. SURVEY FEET

DELTA ALPHA= —-045'40.72"

GROUND TO CRID FACTOR= 0.999671640
PUBLISHED DATA iN NAVD 1988

ELEVATION= 5295.137 U.S. SURVEY FEET

FARPSO R LTI

10T 5 z 37,869 sq.ft. N
o 45,035 sq.ft. ﬁm 0.869 Acres o
LOT 4 o 1.034 Acres
29,886 sq.ft, 16,643 sq.fi.
0,686 Acres

2.540 Acres

PLAT OF
UNSER AND MCMAHON CENTER SUBDIVISION
WITHIN THE TOWN OF ALAMEDA GRANT
PROJECTED SECTION 2, TOWNSHIP 11 NORTH, RANGE 2 EAST, N.M.P.M.
CITY OF ALBUQUERQUE
BERNALILLO COUNTY, NEW MEXICO
FEBRUARY, 2021

B o7 44 E)

R " T L e
e rmqmg. 2000070 ¢ 3233 E @0y
N T 75 — Thne.ad) A

0.983 Acres

o
g
=
42,767 sq.ft. o3
LOT 1 0.982 Acres
389,542 sq.ft,
B.543 Acres

731 3"-E.
-38'24° €

Ogea
(569

Loy 7
78,402 sq.ft
1.800 Acres

N55'57'55'W- 270.5%

——— S2400 4B W, u_m,%u.;._ 5/8" REBAR A &,
— mimbnbwlm— (S2346'537W, 519 ILEGIBLE CAP i,
TN
5/8" REBAR BN
UNSER BOULEVARD N.W. {156' R/W) Ay <
ACS MONUMENT
e __ 5393042, 3149.67

ERQPERTY CORNFRS

® = FOUND 1/2" REBAR WITH PS B6S6 CAP
UNLESS OTHERWSE NOTED

A = FOUND ACS MONUMENT AS NOTED
0MMN._._\M.me.)mi_ﬂvawNmOwn%

ACS MONUMENT "9-A14"
NM STATE PLANE COORDINATES (CENTRAL ZONE)
PUBLISHED DATA IN NAD 1983

Y=1533206.142 U.S. SURVEY FEET
X=1506571.019 U.5. SURVEY FEET

BELTA ALPHA= -04530.20

GROUND TO GRID FACTOR= 0.989670857
PUBLISHED DATA IN NAVD 1588

ELEVATION= 53C1.647 U.S. SURVEY FEET

Lisl

Fierra®&Company
ENGINEERING | SURVEYING

5300 MONTAND ROAD. NW. SUITE C
ALBUQUERQUE, NM 87120
PH 505.352.8930
www.fierrocornpany.com
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PLAT OF
UNSER AND MCMAHON CENTER SUBDIVISION
WITHIN THE TOWN OF ALAMEDA GRANT
PROJECTED SECTION 2, TOWNSHIP 11 NORTH, RANGE 2 EAST, N.M.P.M.
CITY OF ALBUQUERQUE
BERNALILLO COUNTY, NEW MEXICO
FEBRUARY, 2021

I CURVE TABLE RECORD CURVE TABLE LINE TABLE
CURVE # | ARC LENGTH | RADIUS | DELTAANGLE | CHORD BEARING | CHORD LENGTH CURVE # | ARC LENGTH | RADIUS | DELTA ANGLE | CHORD BEARING | CHORD LENGTH LINE#| BEARING | DISTANCE
[m] 55.72 35.00 91315 S65'00'09"W 50.02 1 54.73 35.00 9113’52 S64°44°40"W 50.03 L1 NE7'4508°E 115.37
cz £0.78 180.00 19'20'53" NS@42' 23 "w €0.50 c2 60.81 180.00 192r” NSUB7'4TW 60.52 Lz | N3z28'03E | 210,28
c3 §2.02 &85.00 54'40M 7" N22736'117W 5870 c3 62.07 65.00 54°42'35° NZ2'55'568"W 59.74 L3 N24'02'30°E 435.0t
o4 60.74 180.00 1920707 N1427°40°E &0.46 c4 50.81 180.00 1E21” N14DE12°E 50.52 L4 SES'ST3ICE | 203.96
Cs 598.21 2786.79 | 1z217'58~ N3G1215°E 597.06 cs 598.26 2786.79 | 12418'00" N29°'55'53°E 597,11 L3 | NBS'57'30™W | 203.94
CE 54.98 35.00 9000'00" NBTZ1'027E 49.50 ce 54.98 35.00 S000'00" N8BT O4'53E 44.50 L& | N2402'30% | 279.20
c7 .01 337.00 516'22" S510311E 31.00 ord 31.04 337.00 516'38" S51716°48°F 31.03 L7 [ N21D2'34™w | 4892
CB 3a.g2 375.25 48'41°3¢" 5240220 309.46 cs 318.49 375.25 4B'41°26" 52417 308.38 L8 | s2402'30" | 15410
c9 116.39 350.00 19'03'1" S09°50"39"W 585 ce 116.55 350.00 1904'47" 508%35'21"W H16.01 L9 | S24°02'30"W | 166.49
cio 431.52 278679 &52'19" N2B29'27°E 43,09 010 | N692II3'W | 336,33
cit 148.09 2786.79 Jo2'4” N3426°57F 148.07

€12 16.59 2786.79 022'56" N36'05'46"E 1859

c13 158.76 375.25 24714'29" S36715'56F 157.58

c14 160.15 375.25 4271 SH'S5'057E 158.94

c15 20.99 12,00 $0012'55" N17'38'40°E 18.41

€16 3142 20.00 0'00°00" NES'G2'30°E 2B.28

17 3142 20.00 00000 N2O'57"30%W 28.28

ci8 23.61 30.00 4505'03" NO129'587E 23.00

ci1a 42.19 50,00 48720'39" N4512'54™W 40,95

€20 2.6 20.00 9325’43 N22°4' 22"W 29.12

c21 30.22 20.00 86°3417" S6719°35"W 27.43

ca2 5,74 20.00 45°05'03" SO1'29'58"W 15.33

€23 16.88 20.00 +8720'39" S4512'54°E 18,38

[FC)

Fierro&Company
ENGINFERING | SURVEYING

6300 MONTANO ROAD. NW, SUITE ¢
ALBUQUERQUE, NM 87120
PH 505.352.8930
www.fierrocompany.com
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EXHIBIT "C"

Exclusive Uses

Except for Tract 5, no part of the Property shall be used for: (i)
operating a convenience store; (il) operating a motor fuel
facility, (iii) selling cigarettes and tobacco products, including
e-cligarettes and vape products, or (iv) selling beer/wine for off-
premises consumption (the foregoing shall exclude premises over
8,000 square feet)

Except for Tract 2, no part of the Property shall be used for
operating: (i) any bank, savings bank, saving and loan
association, thrift institution, credit union, or other lending
institution or a branch of such institution, (ii) any title loan or
payday lending office (iii) any trust company, mortgage brokerage,
security brokerage, insurance agency or insurance brokerage, asset
management service, or other financial planning business, (iii) any
check cashing service or automated teller machine or (iv) any or

such other use offering the same or similar financial services
described herein.

24



EXHIBIT "D

Prohibited Uses

The following uses are prohibited on the Property:

No
No
No

No
No
No

No

No

No

No

No

No
No
No
No
No
No
No
No
No
No
No

No

No

No

No

No

auditorium or place of general assembly:

indoor flea market;

secondhand store, thrift store, swap shop, liguidation outlet
or used clothing store (including merchandise referred to as
“odd-lot”, “cancellation”, “second”, “factory reject” etc.):
massage parlor;

cemetery/crematorium;

facility for the sale or rental of drug paraphernalia such as
roach clips, bongs, water pipes, coke spoons, cigarette
wrapping papers, pipes, or syringes;

cannabis production, manufacturing, retail sales, or other
business related to carnabis;

facility for sale, rental, display of pornographic, lewd,
sexually explicit material;

off track betting parlor, bowling alley, billiard parlor,
pool room, game room, amusement arcade or gaming hall;
automobile body shop, truck stop, junk yard or motor vehicle
dismantling operation;

recycling facility (except as required pursuant to
governmental restrictions;

stock vard;

traveling carnival, circus, or fair;

coin operated laundry or dry cleaner;

sale, rental or storage of vehicles;

shows;

booths for the sale of fireworks;

churches, temples or other houses of religious worship;
establishment conducting games of chance;

pawn shop:;

bingo hall;

rehabilitation center for mental or substance abuse
rehabilitation;

funeral home or funeral parlor;

business which creates strong, unusual or offensive odors,
fumes, dusts or vapors, or emits noise or sounds which are
objectionable due to intermittence, beat or loudness;
dumping or disposing of garbage or refuse;

production, manufacturing, industrial or storage use of any
kind or nature;

conduct of any auction, loss of lease, fire, bankruptcy or

25



No
No
No
No
No
No
No

No
No

going out of business sale;

tattoo parlor or piercing parlor;

outdoor housing of animals or outdoor bulk storage:
cocktail lounge or nightclubs;

restaurant or other food service operation without the prior
written consent of the Developer under this ECR;

business that operates on a part-time basis for only a
portion of a week or month;

check cashing services, except for a credit union or bank
branch;

automatic teller machine, except for a credit union or bank
branch;

voting centers;

blood or plasma center, including any mobile service for the

collection of blood or plasma.
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EXHIBIT "E"

Allocation of Maintenance Assessments

Tract Allocation

1 None (as long as Tract 1 has no direct
access to Shared Drive)
12.3%

6.8%

25%

10.2%

8.6%

17.7%

9.7%

9.7%

WD =] Oy 1 s LD DD

2
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