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AGREEMENT AND COVENANT

This Agreement and Covenant, between the City of Albuquerque, New Mexico
{("City") and SkyCrest Partnership _, ("User") is made in &lbuquerstie,
new Mexico and is entered into as of the date oT regoraing Gis Agresment with the

Barnalillo County Clerk,

1. Recital. The User is the awner of cortain real property ("User’s Property”)
located ut 4400 Bed Tail CJort . in Albuquerque, New Mexico, and

more particularly described as:

ot 16, Rlock 2, Sky Crest Estates

The City is the owwner of certain real property, ~asement of public right-of-way
("City’s Property”) in the viginity of, contiguous te, abut.ing or within User’s Property,
and more particularly described as:

Clear~ater Right of Way, rantilly Right of way, Lasem=nt wathin Lot 16,
Block 2

The User wishes ta construct upon, improve of repair and to maintain the

following "Improvement” cn tha City's Property lor already has done 50):

Rotention Pond in Clearwater Right of Way, Asohalt swale in Chantilly Right
of Way amd a detention mord an Lot 16, 2lock 2 within the subdivision.
A sketch of the proposed or existing improvem:nl is artached as Exhibit A and
mada a part of this Agreemant.

The City agrees to permit the Improvement © oxist on the City’'s Property
provided the User complies with the terms of this Agreement,

o~ 2 City Use of City’s Froperty and City Liahility. The City has the right to
enter upon the City's Property at any time and perform whatever inspection,
installstion, maintenanca, repair, modification or removal ("Work™ it deems
appropriate without liability to the User. If the Work affects the Improvement the City
will . not be financially or atherwise responsible for rebuilding or repeiring the
‘lmprovement. The User promptly will repair the Imprevement 10 the City's
satisfaction. The cost of repairing the improvemnent will be paid by User.

3. User's Responsibility for |mprovement. The User will be solely

rasponsible for constructing, maintaining, repairing and, if required, removing the
improvement, all in accordance with stangards required by the City as per ths
approved Grading and Drainage Plan B-A%DS‘ on file at City Hydrology. The User
will be solely responsible for paying all related costs. The User will not parmit the
linprovemant to constitute & hazsrd to the health or safety of the general public or 1o
interfere  with the City’s use of the City’s Praperty. The User will conform with all
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o applicable laws, ordinances and regulations. o
3 4, Usa of the |mprovement. If the City’s Property is a public right-of-way, it
it shall bo open to the use of the general public at all times, subject to reasonable Had

: curtailment during periods of construction, maintenance or repair. g
' ; 5. Demand for Repair, Modification or Removal, The City may send written "-::'T'-_:-.

! notice ("Notice”) to the User requiring the User to repair, madify or remove the : {‘.'

Improvement within 3@2days ("Deadline”) and the User will cemphr promptly with the
: requirements of the Notice, If removal is demanded, the City also may require the
; User to return the City's Property to its original condition by the Deadline. The User
: will perform all required work by the Deadlina, at User’'s sole expense.

8. Failure 10 Parform by User and Emargency Work by City, If tha User fails
to comply with the terms of the Notice by the Deadline stated, or, if the City
determines that an emergency condition exists, the City may perform the work itself.
The City then may assess the User for the cost of the work and for any other
expenses or damages which rasult from User’s failure to perfarm. The User agrees

i promptly to pay the City the amcunt assessed. If the User fails 10 pay the City within
3 thirty {30) days after the City gives the User writtan notice of the amount due, the
8 City may impose a lien against User's Property for the total resulting amount.

7 Cancellation of Agreement and_Relsase_of Covenant. This Agreement
may be cancelled and User’'s covenants released by the City at will by the City's
mailing 10 the User notice of the City’s intention to record a Cancaliation and Release
with the Bernalillo Counvy Clerk. The Cancellation and Release will be effective thirty
(30) days after the date cf mailing the fiotice to the User unless a later dats is stated
in the notice or tha Cancellation and Release. Aftar the effective date, the City will
. _record the Cancellation and Release with the Bernalillo County Clerk. =
' 8: - Condemnation. If any part of the Uscr’z Property is ever condemned by
=- the City, the User will forego all claims to compensation for any portion of User’s :

structure which encroaches on City Property 3nd for severance damage to the
S remaining portion of User’s structire on User’s Property.

9, Assgssment, Nothing in this Agreament shall be construed to relieve the
User, his heirs, assigns and successors from an assessment against User’s Property
for improvements to the City Property under a duly authorized and approved Spacial
Assessment District. Tho parties specifically agree that the valus of the Improvement
will not reduce the amount assessed by the City.
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10. Notice. For purposes of giving formal written notice to the User, User's
address is:

SkyCrest Partnership
1114 Pennsylvania NE
Alruquerque, N4 87110
Notice may be given to the User gither in person or by mailing the notice by
reqular U.S. mail, postage paid. Notice will be considered (o nave been received by
the Usar within 3 days after the notice is mailed if there is no actual evidence of
receipt. The User may change User's address by giving written notice of the change
by certifisd maii, return receipt requested, to the City Engineer at 7.0, Box 1283,
Albuquerque, New Mexico 87103.

11. Indsmnifization. The User agressto gefend. indemnify ard hold harmless
tha City, its officialg, agents and employees from and against any and all claims,
actions, suits or proceedings of any kind brought against said parties as 8 result of
Usar’s use of the City’s Property. To the extent, if at all, Section 56-7-1 NMSA 1878
is applicable to this Agreement, this Agreesment t0 indemnify will not extend to
liability, claims, damages, lasses ar axpenses, including attorney’s fees, arising out ot
(1) the preparation or approval of maps, drawings, opinions, reparts, SUrveys, change
arders, designs or spacifications by the indamnitea, or the agents or employees of the
indemnitee; or {2) the giving of or the failure to give direction or instructions by the
indemnitas, wharae such giving or failure 10 give directions or instructions is the
primary cause of bodily injizry to persons or damage to property.

12. Term. This Agreement shall continue until reveked by the City pursuant
to Section 7 above.
13. - Binding on User’s Propgrty, The covenants and obligations of the User
set forth herein shall be binding on User, his heirs, assigns and successers and on
User's Property and constitute covenants running with User’s Property until released
by the City.

14. Entire Agreement. This Agreeraant contains the entire agreement of the
parties and supersedes any and all other agreemants or understandings, oral or
written, whether previous 1o the execution heraof or contemporaneous harewith.

15. Changas of Agreemgat. Changes ta this Agreement are not binding
unless made in writing, signed by both parties. '
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16. Construction and Severability. If any part of this Agreement is held to

be invalid or unenforceable, the remainder of the Agreement will remain valid and
enforceable if the remainder is reasonably capable of completion.

17. Captions. The captions to the sections or paragraphs of this Agreement
are not part of this Agreement and will not aHect the meaning or construction of any
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of its provisions. L
CITY OF ALBUQUERQUE USER:
‘ By: W ' By: %’/&-—M %Mﬂ .
3-: C‘zo}/ lts: __General Paxvtper

Prehag chief A istrative Officer :

ad: &/ 3 )T Dated: g%ﬁéﬁ '55 /9495

-~

f?;”/é( ' QB%/WZ&/«?/AS

/Roben E., Guruls, Dirsctdr—" Rick Roybal, C[h,r némder v
Public Works Departmer\ Construction Ma&:‘agement]F’WD }t‘aw—

\'AO\':

CITY'S ACKNOWLEDGEMENTS

‘ STATE OF NEW MEXICO )
| } 5
COUNTY OF BERNALILLO )

This instrument was acknowlehg]ed bafore me on Q,D\ L] [ .
6 Administrative Offlcer for the City of

188 by ) ﬂ,cé
Albuquerque, & New iMaxico mumc/pzﬂ—co ation, on behplf of the corporation.

OFFICIAL SEAL -4”'*' DUAS NAQANR Y

RENIE HERRERA \i .
NOTARY PUBLIC Notary Public
y Comission-Egsres
: My Commistien Expir /
; _ -
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STATE OF NEW MEXICO )

) 88
COUNTY CF BERNALILLO )

This instrument was acknawledged before me on O\Br 8 \D\' .
199, , by Robert E. Gurule, Directar, Public Warks Departmsnt for the City of
Albiquergue, @ New Mexico municipal ¢ ;n'yortaon, on behaq ot the cc?orauon

ey .I'J /"O’,“‘-‘;ﬁ. LA
L/'?tary Public \ b gl
My Commission Expires:
SJL;‘) f‘] ‘(} ‘7
USER’'S ACKNOWLEDGEMENT
-y OFROAL SEM
STATE OF NEW MEXICO ) ! SUSAM RASTESK
) as. Aﬁm%
COUNTY OF BERNALILLO ) SIS
My Sommenion ot
This instrument was acknowledged before me on AN QA0 BT .
19_Q05 by _charles menzs | ___General Partner , on behalf of __
SkyCrest Egtates |
o Ngtary Public

My Commission Expires:

959,
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