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CONSTRUCTION, OPERATION AND
RECIPROCAZL EASEMENT AGREEMENT

THIS CONSTRUCTION, OPERATION AND RECIPROCAL EASEMENT AGRBEMENT

(the *RBA"), made and entered into as of the 9+h  day
Deceaber

-
Vi

. 1995, by and among SIMON PROPERTY GROUP, L.P.,

a Delaware limited partnership (d/b/a Simon Real Estate Group
Limiced Partnership) (*Develcper®), DILLARD DEPARTMENT STORES,
INC., a Delaware corporation ("Dillard"), THE MAY DEPARTMENT STORES
COMPANY, a New York corporation ("May®), 998 MONRCE CORPORATION, a
Delaware corporation ("Ward"), J.C, PENNEY PROPERTIES, INC., a
Delaware cor‘poration (*Penney®") and MBRVYN‘'S, a California
corporation ("Mervyn’s") qualified to do business in New Mexico as
Mervyn’s Inc.
WITNXRSS8ETH:

WHEREAS, Developer is the owner of certain tracts of land in
Bernalillo County, New Mexico, which tracts of land are described
in Part I of Exhibit A attached hereto and by this reference made
a part hereof, and shown upon the plot plan attached hereto as
Bxhikit B, and by this reference made a part hereof, said tracts of
land being hereinafter referred to collectively as the "Develcper
Tract*; and ’

WHERBAS, Dillard is the owner of a certain tract of land
located in Bermalillo County, New V&ico, described in Part II of
Bxhibit A, and shown on Exhibit B, eaid tract of land being
hereinafter collectively referred to as the *"Dillard Tract"; and

WHEREAS, May ia the owner of a certain tract of land located
in Bernalillo County, New Mexico, described in Part III of Bxhibit
A, and shown on Exhibit B, said tract of land being hereinafter
refe‘:‘ied to as the *May Tract®; and

WHERBAS, Ward is the owner of a certain tract of land located
in Bernalillo County, New Mexico, described in Part IV of BExhibit
A, and shown on Bxhibit B, said tracts of land being hereinafter

'collectively raferred to as the "Ward Tract"; and

WHEREAS, Penney is the ownar of a certain tract of land

located in Bernalillo County, New Mexico, demscrited i
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Exhibit A, and shown on Exhibit B, said tract of land being
hereinafter referred to as the "Penney Tract"; and

WHEREAS, Mervyn‘s is the owner of a certain tract of land
logated in Barnz
Exhibit A, and shown on Exhibit B, said tract of land being
hereinafter referred to as the "Mervyn'’s Tract"; and

WHEREAS, the Parties hereto desire to make an integrated use
of the tracts of land guned by each and to develop and improve the
premises designated respectively as the Developer Tract, the
Billazd Tract, the May Tract, the Ward Tract, the Penney Tract and
the Mervyn‘s Tract (said tracts being hereinafter collectively
refexred to as the "Shopping Center Site") as a regional shopping
center, hereinafter referred to as the "Shopping Center®; and

WHERBAS, Dillard desires to c¢onstruct or cause to be

constructed and thereafter to Operate (as hereinafter defined), or

caugse to be Operated, as a part of the Shopping Center, a recail‘

facility, as hereinafter provided, in the Dillard Store to ba
located on the Dillard Store Site as shown on Exhibit B; and

WHEREAS, May desires to comstruct or cauge to be comstructed
and thereafter to Operate, or cause to be Operated, as a part of
the Shopping Center, a retail facility, as hereinafter provided, in
the May Store to be located on the May Store Site as ghown on
Bxhibit B; and

WHEREAS, Ward desires to construct or cause to be constructed
and thereafter Operate, or cause to be Operated, as a part ¢f the
Shopping Center, a retail facility, as hereinafter provided, in the
Ward Store tc be located on the Ward Store Site as shown on Exhibit
B and a tire, battery and automotive facility to be located on the
Ward Tract as shown on Exhibit B (the "Ward TBA"}; and

WHERBAS, Penney desires £o construct or cause to be
constructed and thereafter to Operate, or cause to be Operated, as
part of the Shopping Center, a retail facility, as hereinafter
provided, in the Penney Store to be located on the Penney Store
Site as shown on Exhibit B; and

08/03/95\s0357\REA2, red
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WHERERS, Mervyn's desires to construct or cause to be
coﬁscructed and thereafter to Operate, or cause to be Operated, as
part of the Shopping Center, a retail facility, as hereipafter
provided, in the Mervyn's Store to be located on the Mervyn’s Store
Site as shown on Exhibit B; and

WHEREAS, Developer desires to construct or cause to be
constructed and thereafter to Operate, or cause to ke Operated, as
a part of the Shopping Center, aone or more buildings as hereinafter
provided, for retail and related occupancies in Developer Mall
Stores, and to comstruct and Operate the Enclosed Mall on the
Developer Tract as shown on Exhibit B; and

WHEREARS, Developer desires to construct or cause to be
constructed, as specifically set forth in Section 6.1, the Common
Improvement Work (excluding the SAD Work); and

WHEREAS, Developer desiras tc construct or cause or permit to
be constructed retail and/or commercial facilities on the Reserve
Tracts; and '

WHEREAS, Daveloper, Dillard, May, Ward, Penney and Mervyn‘’s
each desire to grant to and exchange with the other Parties (as
hereafter defined) certain reciprocal emsements in, to, over and
across thelir respective Tracts within the Shopping Center Site; and

WHEREAS, the Parties desire to make certain mutual provisions

- fior the construction, maintenance and Operation of the Common Area

- and other buildings and improvements upon the Shepping Center Site,

and to make certain other covenants and agreements as hereinafter

‘more specifically set forth.

NOW, THERBFORE, in consideration of the foregoing, and the

covenants and agreements on the part of each Party to the others,

- as8 hereinafter set forth, IT IS AGREED, as follows:

ARTICLE 1

REFINITIONS
"As. used in thig REA, the following terms ghall have the
following respective meanings:

08/03/P\BITANEAZ e
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Section 1.1 Accesgg Roads. The term "Access Roads" shall
mean those porticns of the Shopping Center Site and the Ring Read,
which previde access, ingress and egress between the Shopping
Center Site, the various Tracts contained within the Shopping

Center Site and the public roads and highways, all as are shown and
identified as such on BExhibit B.

Sectiocn 1.2 Agcounting  Pericd. The term "Accounting

e a ki e am e L e

Pericd" shall mean each period commencing January 1 and ending on
the next following December 31 during the Term of this RER, except
that the first Accounting Pericd shall commence as to each Party,
respectively, on a date thirty (30) days prior to the earlier to !
occur of (A) the day it first opens its Store for business to the
general public, or (B) the date it is required, pursuant to Article

7 of this REA as to each Major, and pursuant to Article 5 of this

REA as to Developer, first to open its Store for business to the
general public, and shall end on and include the next following
Dacember 31. Any portion or portions of the Exterior Common Area
Maintenance Cost relating to a pericd of time, only part of which
is included within the first Accounting Pericd or the last
Accounting Periocd of a Party, ‘#hall be prorated on a daily basis as

respects such Party.

Section 1.3 mgmug_sn;m_umnln_amﬁ_mmmnn

Uil a1 VR s —"n

The term "Allocable Share" shall mean, with respect to a Major, =

S S

that amount or part of Exterior Caommon Area Maintenance Cost and
Enclogsed Mall Operation and Maintenance Expense, or other cost
allocable to and payable by such Major as reimbursement to

Developer for, and as such Major’s contribution to, Bxterior Common

i e omILIL

Area Maintenance Cost and BEnclosed Mall Operation and Maintenance

. Rxpense or other costs or expenses, as is set forth in a geparate

_ unrecorded agreement between Developer and each Major relating ‘

thereto and containing other agreements ("Allocable Share
Agreement®). In the event of a conflict between the cbligations of
a Major as set forth in this REA and as set forth in such Allocable

| .. Share Agreement, as between the Developer and such Major, the
! ‘

' provisgions of the Allocable Share Agreement shall control. The

08/03/95\a053T\REA2. rod




provigsions of each Major‘'s Allocable Share Agreement are

incorporated into this REA by reference as between the Developer

- and each Major as if set forth in full.

Section 1.4 Autemobile Parking Area. The term "Autocmobile

v

Parking Area" shall mean those portions of the Common Area to be

available from time to time for the passage of pedestrians and for

the passage and parking of motor and other wvehicles, including

bicycles, together with all improvements which at any time are

erected thereon, including the incidental and interior roadways,

pedestrian stairways, walkways, bicycle paths, light standards, ‘
directicnal signs, Access Roads, driveways, curbs and landscaping . ' !
within or adjacent to areas used for parking of motor vehicles.

Section 1.5 Common Area. The term *"Common Area" ghall mean

(A) all areas within the exterior boundaries of the Shopping Center
Site which are made available, as hereinafter provided, for the
general non-exclusive use, convenience and benefit of all.
Permittees, (B} employee parking areas, if any, located upon land
outside the Shopping Center Site .which may from time to time be
provided with the prior written approval of the Parties and (C) the
Retention Ponds (as defined in Section 2.18).

Such Common Area shall include, but not be limited to, Common
Utility Lines, Automobile Parking Area, Perimeter Sidewalks,

Retention Ponds, other sidewalks, berms, retaining walls, curbs

adjoining berms and retaining walls separating upper and lower

e RE

Automobile Parking Areas, malls including the Bnclogsed Mall,

landscaping irrigation aystems which are not required to be
maintained by the Majors, landscaped buffer strips, rest rocms not _
located within space exclusively appropriated by any Occupant, and
in addition, a Common Area maintenance office and equipment storage
Qzﬁea, if such office and storage area are used exclusively for such
purposes and do not exceed in the aggregate 5,000 square feet of
T f],bor area. All of such facilities in excess of said 5,000 square

feat or not utilized exclusively for such permitted purposes shall
’ not. be Common Area but shall be Floor Area, Commor Area includes

‘those portions of Store Sites which are improved and intended to be

- " 08/03/95\sUIIST\REAZ. red 5

s _—




5346

used as Ccommon Area until such time as any construction is
commenced or about to be comnmenced.

Common Area shall not include the Shopping Center management
office nor the Store Sites of the Majors.

Section 1.6 common Improvement Woxk. The term "Common
Improvement Work" shall mean the work to be done by Developer and
SAD 223 (as hereinafter defined) as described and provided in
Article é of this REA.

Section 1.7 Common Utility Lineg. The term "Common Utility
Lines" shall mean any of the following installed under the
provisions of this REA as to the Common Improvement Work: utilicy
gystems or facilities for the service of the Common Area or for use
in common by more than one of the Parties or their respective
Permitteesg, including sewer systems (including, without limitacion,
underground storm and public or private sanitary sewer systems and
the Retenﬁion Ponds), manholes, surface water drainage systems,
underground domestic water systems, underground natural gas systems
{if gas is available), underground electrical systems, underground
fire protection water systems, underground telephone systems and
underground cable television and telecommunications systems, and
any replacements thereof.

Section 1.8 Court. The term "Court® shall mean those
certain areas within the Enclosed Mall, on each level thereof,
abutting the Store of each respective Major as shown and designated
on Exhibit B as the "Dillard cOuz:t', *May ‘cQurt.', *Ward Court",
*Penney Court" and "Mervyn’'s Court*®.

Section 1.9 Raveloper Improvements. The term *Developer
Improvements" shall mean Developer Mall Stores and the Bnclosed
Mall as the same may exist from time to time, including any
replacements thereof, but not including any Major’s Store.

Saction 1.10 Developer Mall Stores. The term "Developer
Mall Stores™ shall mean that portion of the Developer Improvements,
exclusive of Common Areas, designated as “Shops" on Exhibit B and

located on the Developer Tract, as such improvements may exist from

Lo OB/UB/9S\SCSST\REAZ.red
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‘time to time, including any replacements thereof, but not including

any Major’s Store.

Section 1.11 QRevelopex, Dillaxd. May, Ward, Penpey and
Mervyn's. The terms “"Developer", "Dillard", ‘"May", "Ward",
"pPenney" and "Mervyn’'s", respectively, shall mean Simon Property
Group, L.P., Dillard Department Stores, Inc., The May Department
Stores Company, 998 Monroe Corporation, J.C. Penney Properties,
Inc., Mervyn’s and their respective successors and assigns to their

interests as Party in their respective Tracts, subject to the terms

of Section 28.13 hereof.

-

Section 1.12 Intentionally Omitted

Section 1.13 Boclosed Mall. The term "Enclosed Mall" shall
mean that portion of the Common Area which is within the two level,
encloged, sprinklered, 1lighted, heated, ventilated and air
Iconditioned building, together with all improvements therein and
appurténanees thereto {(including public restrooms and emergency
exit cérridors or stairs) which is or is to be constructed in the
Shopping Center, which is designated as Enclosed Mall on Exhibit B,
as such building may exigt from time to time, including any
replacements thereof. 4

Section 1,14 Epclosed Mall  Operation and. Malntepance
Expense. The term "Enclosed Mall Opération and Maintenance
Expense" ghall mean the total of all monies paid and expenses
incurred by Developer during an Accounting Pe:;.‘od in connection
with the Enclosed Mall (excluding the Shopping E:enter management
office which shall be maintained by Developer at its sole cost and
expense) for all maintenance, Operation, repair and management
thereof, including, but not limited teo, amounts for the following:
utility expenses for lighting, operation of air conditioning and
heating equipment; ccats of acquisition, rental and replacement of
maintenance equipment; perscnal property taxes and asgessments on
maintenance equipment; real property taxes and assessments
(including but not limited to those on Common Area restrooms,
emergency exit corridors, stairs, elevators and escalators within
the Developer Improvements); premiums on public liability, property

08/03/95\a0337\REA2. red
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damage, fire and extended coverage, vandalism and plate glass
insurance for the Enclosed Mall improvements and equipment; costs
of policing, security protection, control and regulation of the
Encloged Mall: maintenance, repair and replacement of mechanical
equipment, including automatic door openers, except automatic doors
opening to the Stores, lighting fixtures (including replacement of
tubes, bulbs and ballasts), air conditioning and heating equipment,
domestic water digtribution and delivery systems, fire sprinkler
system, elevators and escalators; maintenance of landscaping and
plants within the Enclosed Mall; repair, maintenance, sweeping and
cleaning of the Enclosed Mall, including ceiling, roof, skylights,
windows, floors and floor covering, and artifacts, and all other

items of expense which are incurred for the maintenance, repair,

" management and Operation of the Enclosed Mall, plus an allowance to

Developer for Developer's supervision of the Enclosed Mall.,
Developer may cause any or all services to be provided by an
independent contractor or contractors. Developer shall maintain
accounting records in a manner that will reflect the Encloged Mall
Operation and Maintenance Expense separate from all other costs and
expenses. Nothing in this Agreement shall prevent an entitcy
related to or connected with Developer from receiving a management
fee based upon receipts from Occupants or reimbursement of expenses
whichk'represent: the Shopping Center’s allocation of expenses under
a cost sharing agreement for services and personnel necessary in
connection with the management and leasing of the Shopping Centar.

Section 1.15 Bxtexior Common Area Maintepance Cost. The
term "Exterior Common Area Malntenance Cost® shall mean the total
of all monies paid and expenses incurred by Developer during an
Accounting Period for costs and expenses relating to the
maintenance, repair and Operation of the exterior Common Area, in
fulfilling Developer'’s obligations under Article 10.

Such Exteriocr Common Area Maintenance Cost shall further
include, but not be limited to., amounts for the following: rental

charges for maintenance equipment and cost of small tools and

. supplies; acquisition costs of maintenance equipment (including
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reasonable financing charges [excluding late charges]); policing,
gecurity protection, traffic direction, control and requlation of
Autcmobile Parking Area; cost of cleaning and removal of rubbish,
ice, snow, dirt and debrie from the exterior Common Area; the cost
of landscape maintenance and supplies for the exterior Common Area;
costs of maintaining the Common Utilicy Lines; charges for
utilirvies services utilized in connection with operating and
maintaining the exterior Common Area (except for such charges to be
separately metered and charged to leass than all Parties) together
with costs of maintaining and replacing lighting fixtures in the
Automobile Parking Area; premiums for insurance required to be
carried by Developer under the provisions of Section 11.3 and 12.1,
and premiums for property insurance covering the exterior Common
Area equipment; personal property taxes on exterior Common Area
equipment and on capital improvements and replacements.

In lieu of any other charge for indirect costs {including but
not limited to the cost of the operation of any office, accounting
gservices and other services not directly involved with maintenance
and Operation), Merior Common Area Maintenance Cost shall include
an allowance to Developer for Developer’s supervision of the Common
Area equal to fifteen percent (15%} of cthe total of the
aforementioned cost and expense of work performed by Developer, or
under its direct supervision, for each Accounting Peried.

Nothing in Section 1.14 or this Section 1.15 shall be deemed
to praclude any additional or different charges being made pursuant
to any lease or other agreement between Develcocper and any Occupant.

Section 1.16 Ploor Arxea.

A. The term *Floor Area" shall mean the aggregate from time
to time of the actual number of square feet of floor space of all
floors in any structure located on the Shopping Center Site,

wvhether or not actually occupied, including basement space and

‘subterranean areas, balcony and mezzanine space, and space covered

by interior walls and columns; measured from the exterior faces ox

the exterior lines of the exterior walls (including basement

_wana) . except party and interior common walls, as ta which the
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- center thereof instead of the exterior faces thereof shall be used.

3. The term "Flecor Area" ghall not include any <¢f the
following:

-

(1) The upper levels of any multi-deck stock areas created :
for convenience to increase the usability of space £or stock
purposes;

(2) Areas whether physically separated or whether othexwise

required by building codes, which are used primarily to housge
mechanical, electrical (including electronic computer rooms housing
eguipment to operate point of sale equipment and management
information systems), telephone, telecommunications, computer and
HVAC equipment and other such building operating equipment;

including trash compacting and braling areas (whether or not

it
;

physically separated);

(3} - Any Common Area:;

(4) Any (a) Shopping Center management office, (b) Marchants'
Association offices, and/or {(¢) public auditorium, community rooms
or meeting room(s) not exclusively serving any one Occupant and/or
(d) areas set aside for janitorial or maintenance offices or for

similar purposes or for the storage of equipment relating to such

TEIL Lo L T TIr e —

purpcss3, to the extent that the sum of (4)(a), (b), (c) and (d)

does not exceed an aggregate of five thougand (5,000) square feet;
(5) Emergency exit corridors or stairg between fire resistant
walls required by building codes;

(6) All truck loading areas, truck tunnels and truck docks
and parking, turn-around and dock areas, trash compacting and
baling facilities (whether or not physically separated or situated

within a building or enclosure} and ramps and approaches thereto;
and

{7) Kiosks and merchandise carts which have been located and
constructed and are operating, all in accordance with Section 8.7
of this REA.

Section 1.17 Including. Notwithstanding anything else
contained in this document, for the purposes of this RFA, the term
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"inc¢cluding” shall mean *including without 1limitaticn" unless
expressly provided otherwise.

Section 1.18 Indemnify. The term "Indemnify" (and its
various forms, e.g. "Indemnity” and "Indemnification”) shall mean
the obligation of a Party ("Indemnitor") to indemnify, defend (with
counsel reasonably acceptable to ;he Parcy receiving such
indemnity), protect and hold harmless another Party and its
officers, directoxrs, partners, agents, servants and employees
{collectively "Indemnitee”}, from and against all losses, claims,
liabilities, actions, damages, manners of action, costs,expenses,
fines, fees, judgments and amounts, whether foreseen or unforeseen
(including, without limitation, reasonable attorney’'s fees,
professicnal fees and other c¢osts of litigation) suffered,
suatained or incurred by them, arising ocut of, related to, caused
by or resulting from the matter which is the subject of the
indemnity claim by a Person based upon the death of or injury to
any Person or the physical or economic damage to or loss of any
property of asny Person arigsing ocut of the acts or ¢missions of the
Indemnitor, its agents, semﬁts or employees. Indemnitee agrees
to give the Indemnitor timely notice of any suit or proceeding
entitling the Indemnitee to indemnification hereunder. However, if
timely notice is not given, the Indemnitor shall be excused from
its cbligation to Indemnify only to the eéxtent that the Indemnitor
is prejudiced thereby. No Party shall be obligated to Indemnify
another Party to the extent the claim or loss underlying the
Indemnitee’s request for indemnity (a) was ¢aused or contributed by
the negligence or intentional wrongdoing of the Indemnitee, (b) was
cauged by the willful, intentional or wanton act or omission of the
Indemnitee, or (¢) has been released and walved in ac¢cordance with
the provisions of Section 12.4.

Section 1.19 Initial Planned Floor Area. The term *Initial

Planned Floor Area" shall mean the Floor Area which each Party has

designated it will construct on its Tract, as provided in Section

‘8.1 hereof.
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Section 1.20 Majors. The term "Major" or "Majors" ghall
mean the Party as to the May Tract, Dillard Tract, Ward Tract,
Penney Tract and Mervyn’s Tract, severally or collectively, as may
be appropriate.

Section 1.21 Mortgage and Mortgagee. The term "Mortgage®
shall mean an indenture of first mortgage or a first dead of trust
on a Tract, or a lease or sublease in a Sale and Leaseback. The
tarm "Mortgagee" shall mean either (A) the mortgagee under a
Mortgage, (B) the trustee and beneficiary under a deed of trust, or
(C) the fee owner, lessor or sublegsor following 2 Sale and
Leaseback. The term "Mortgagee” shall.not refer to any of the
foregoing Persons in possession of the Tract of any Party.

Section 1.22 Qg¢cupant. The term "Occupant" shall mean the
Developer, the Majors, and any Person from time to time entitled to
the use and occupancy of Floor Area on the Shopping Center Site
under any lease, deed or other instrument or arrangement. .

Section 1.23 Qperate, OQperating, Overation. The terms
"Operate”, or "Operating”, or "Operation® sghall mean: (A) as
respectsr any Store, the Store is open to the general public for
business during its ‘business hours or is temporarily not so open
for business by reason of any provision of Section 8.8 or Article
15 or during any period of restoration or rec_onstruccicm‘ of any
Store pursuant to the provisions of Articles 13 or 16, or by reason
of such reasonable interruptions, not to exceed ninety (90) days in
any twelve {(12) month period, as may be incidental to the conduct
of its business; (B) as respects the Enclogsed Mall, that the
Enclesed Mall is open to the general public in accordance with the
provisions of Section 20.1 J hereof, and is being maintained in
accordance with Article 10 hereof, subject to interruptions during
any period of restoration or reconstruction of that part of the
Enclosed Mall which has been damaged or destroyed and is being
restored or reconstructed pursuant to the provisions of Articles 13
or 16, and (C) as respects all other Common Area, that the Common
Area is available for the uses contemplated herein, subject to
interxuptions contemplated by Section 8.8 and Articles 13 and 16 or

ted
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elsewhere in this Agreement and i8 being maintained in accordance
with the requirements of Article 10. For purposes of the term
"Operate" as usgsed in Sections 20.1 and 21.1 only, the phrase
rtemporarily not so open for business by reason of any provision of
Article 15" as used in this Section shall mean a pericd of time of
no more than twelve (12) consecutive months.
i' Section 1.24  party. 'me term 'Party® shall mean each of
| Simon Property Group, L.P.; Dillard Department Stores, Inc.; The
May Department Stores Cempany; 998 Monroe Corporation; J.C. Penney
Properties, Inc.; Mervyn’s; and any successor Person acquiring any
interest in or to any portion of the Shopping Center Site or
interest in the owner of any portion of the Shopping Center Site,
by transfer, conveyance, merger, or as otherwise provided in this
REBA, subject to, and except as is otherwise provided in,
aubpara.graphs A, B, Cand D of this Section 1.24. Ward agrees that
the obligations of Ward under this REA shall be guaranteed by
Montgomery Ward & Co., Incorporated. Penney agrees that the
obligations of Penney under this REA shall be guaranteed by J.C.
Penney Company, Inc.
The exceptions to a successor becoming a Party by reason of

any transfer, conveyance, merger, or as otherwise provided in this

REA, of the whole or any part of the interest of any Party in and

to such Party’s Tract are as follows:

A. While and go long as the transferring Party retains the
entire possessory interest in the Tract or in any portion thereof
80 conveyed by the terms of a Mortgage, in which event the Person
owning such pessessory interest, and not the Mortgagee, shall have
the atatus of Party. ,

B, The transfer or conveyance is a Sale and Leaseback in

which event only the lessee, or sublegsee, as the case may be,

e

entitled to possession of the Tract shall have the status of Party,

N

go long as the lease or sublease in question has not expired or
been terminated.
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c. The transfer or conveyance is by way of lease or

sublease, other than as provided in B above, in which evert the

tranaferor or conveyor shall have the status of a Party.

D. The successor acquires by such transfer or conveyance:

(1) An interest in less than all of a Party’'s Tract; or

(2) Less than the entirze interest of a Party in a Tract,
such as that of joint tenancy, tenancy in common, or a life
estate; or

(3) An undivided interest, legal or equitable, in the
aggets of any Party, which interest is not also an interest in
the Party's Tract.

In the circumstances described in this Subparagraph D,
the Persons holding each of the interests in such Tract are to
be jointly considered a single Party. In ordexr that other

Parties shall not be required with respect to said Tract to

give notice to or to obtain the action or agreement of, oxr to ‘

proceed against, more than one individual or entity for each
Tract in carrying out or enforcing the terms, covenants,
provisions and conditions of this REA, then, in the
circumstances described in Subparagraph D(1) above, the
Pergons holding the interest of the Party in and to not less
than seventy percent (70%) of said Tract in question shall
designate one of their number as such Party’'s agent
(hereinafter called "Party's Agent®) to act on behalf of all
Persons holding any interest in such 7Tract, and, in the
circumstances described in Subparagraph D{(2) above, the
holders ¢f the interests totaling not less than seventy
percent (70%) of the entire estate in and to said Tract in
question shall designate one of their number as such Party’s
Agent to act on behalf of all Persons holding an interest in
such Tract. If any Tract is owned by Persons owning an

undivided interest therein under any form of joint or conmon.

ownexrship, then, in the determination of such seventy percent
(70%) in interesat, each such owner of such undivided interest

shall be deemed to represent a percentage in interest of the

08/03/95\80337\REAZ. red
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whole of such ownership equal to its fractional interest in
such Tract. In the cagse of life tenancies established for one
or more life tenants and one or more remaindermen, only the
interests of the life tenants shall, for purposes of this !

Section 1.24, be deemed to represent an interest in the Tract ;

and their determination hereunder shall be final and binding \
on the remaindermen (and, if created by way of trust, on such
trust, trustor, trustee and trust beneficiaries). In the
circumstances described in Subparagraph D(3), to-wit: if any
Tract or Tracts, or portion or portions thereof, is or are
owned by any form of entity or entities and the interests of
the Persons owning such entity or entities are not interests
in the Tract or portion or portions thereof (for example, the
interest of a beneficiary under a trugt), the Person owning
each such interest shall nevertheless be deemed to represent
a percentage interest of the whole ownership of the Tract, or .
portion or portions thereof, as the case may be, which |
percentage shall be equal to the fractional interest of such
Pergon in the entity or entities and the holders cf interests
totalling not less than seventy percent (70%) of the entire
interest in and to such Tract shall designate one of their
number to act as such Party'’'s Agent on behalf of all persons
holding an interest in such Tract. The foregoing requirements
to designate one individual to act on behalf of all Persons
owning an interest in the assets of a Party shall not apply to
stockholders and bondholders of a corporate Party if the
signatures of not more than two (2} officers thereof to any
document are sufficlent to commit sald Party to the terms of
such document. In any of the circumstances described in this
Subparagraph D, any intereat owned by any Person who is a
minor or is otherwise suffering under any legal disability
shall be disregarded in the making of such designation unless
thare is at such time a duly appointed guardian or other legal
representative fully empowered to act on behalf of such

Person.
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In the absence of such written designation, the acts of

the Person who was the Party prior to the transfer or

conveyance (whether or not such Person retains any interest in

tha Tract in question) shall be binding upon all Perscns ‘
having an interest or right in said Tract in question, unzil }
such time as written notice of such designation is given and l
recorded in the office of the County Recorder of the County J
and State in which said Tract is located, and a copy thereof !
is served (as provided fcr notices under Section 25.1) upon ;s
each of the other Parties, by registered or certified mail, ‘

except as set forth pelow; provided, however, in the following

inatances all of the other Parties, acting jointly, or in the ;
failure of such joint action, any other Party at any time may
make such designation of another Party’s Agent:

(a) If at any time after any designation of a Party’s
Agent, in accordance with the provisions of this
Subparagraph D, there shall be for any reason no
duly designated Party’s Agent of whose appointment
all other Parties have been notified as herein

provided; or

{b) If a Party’s Agent has not been s0 designated and

such notice has not been given thirty (30) days
after any other Party shall become aware of any
change in the ownership of any portion of the
Shopping Center or change in the structure of any

Party; or

{e¢) If the designation of guch Party’s Agent earliex

than the expiration of such thirty (30) day period
shall be reascnably necessary to enable any other
Party to comply with any of its obligations under
this REA or to take any other action which may be

necegsary to carry out the purposes of this RBA.

The exercise of any powers and rights of a Party under

this REAR by gurch Dareru’a 2Amsent ahall be binding and

irrevocable upon all Persons having an interest or right in

ored
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the Party’s Tract and upon all Persons having an interest in
the Party in question, to the same extent as if such exercise
had been performed by each of such Persons jointly on behalf
of the Party. The other Parties shall have the right to deal
with and rely sclely upon the acts and omissions of sguch
Party's Agent to the same extent as if it were the Party in
question; but such designation shall not relieve any Person
from the obligations created by this REA.

Any Person designated a Party’s Agent pursuant to tie
provisions of this Subparagraph D shall be the agent of his
principals, upon whom sexvice cf any process, writ, summons,
order or other mandate of any nature of any court in any
action, suit or proceeding arising out of this RBA may be
made, and service upon such Party’s Agent shall constitute due
and proper service of any such matter upon his principals.
Until a successor Party’s Agent has been appointed and notice
of such appointment has been given pursuant to the provisions
of this Subparagraph D, the designation of a Party’s Agent
shall remain valid and binding and irrevocable upon each
Pérson having an interest in the Tract of such Party.

Upon any transfer, coaveyance or revérsicn of title or
interest which transfer, conveyance or reversion of title or
intereat would create a new Party, pursuant to the texms hereof,

then the powers, rights and interest herein conferred upon the

Party with respect to the Tract sc transferred, conveyed, or

reverted shall be deemed assigned, transferred, conveyed, or

reverted to such transferee, grantee, or the holder of the

',reﬁersionary title or interest, and the obligations herein

conferred upon the Party shall be deemed assumed by such

‘transferee, grantee, or the holder of the reversionary title or

iﬁteraat, with regpact to the Tract 8o acgquired from and after the
d;t_:Q of such transfer, conveyance or reversion of title or
interest.

For purposes of the provisions of this suybparagraph D, a
bgrt;nership (whether general or limited), which acquires either an
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interest in a Parcel under subparagraphs D (1) or D (2) above or an
interest in the assets of a Party under subparagraph D (3) above,
shall be considered a single entity or Person, without regard to
any tenancy in partnership or other similar undivided interest
created in the Parcel or Party by virtue of the partnership
relationship. 1In addition, the other Parties shall have the right
to rely on the acts of any general partner of any such partnership
as binding on the partnership in accordance with applicable law, in
the axercise 5y such partnership or its rights and obligations
under this subparagraph D or as a Party to this REA, or a member of
a Party to this REA. 1If any such partnership has more than ote
general partner, the partnership shall designate one general
partner to act on behalf of all partners of the partnership.
Anything in this Section 1.24 or any other Section of this REA
to the contrary notwithstanding, it is expresgly agreed that so
long as J.C. Penney Company, Iac., a Delaware corporation, is in
actual occupancy of the Penney Tract, or is a lessee of the Penney
Tract under a lease or sublease agreement with J.C. Penney
Properties, Inc. or any other Person, notwithstanding the fact that
J.C. Penney Properties, Inc., or any other Person shall be the
owner of such Tract, such owner shall not be a Party, but J.C.
Penney Company, Inc. shall, for alldpurpoees of this REA, be
considered a Party and the tertt "Penney” shall be deemed to mean
J.C. Penney Company, Inc. So long as J. C. Penney Company, Inc. is
a Party pursuant to this paragraph, all acts, omissions, waivers,
congents, and approvals of, and any amendment or modification of
this REA by J.C. Penney Company, Inc. shall bind and be conclusive
on J.C. Penney Properties, Inc. and its successors and assigna.
Section 1.25 Perimeter Sidewalks, The term “"Perimeter
Sidewalks® shall mean those areas on a Party’s Tract adjacent to
the Party’s Store between exterior building faces and interior curb
faces, including sidewalks, landscaping and all other improvements
(exclusive of Common Utility Lines) which ghall be designed and

-constructed by each Party on its Tract at its expense, as

hereinafter provided; provided, however, retaining walls of berms,
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and sidewalks and curbs adjoining them, separating upper and ldwer_ :

level Automobile Parking Areas shall not be considered Perimeter
Sidewalks.

Section 1.26 Permitteeg, The term "Permittees" shall mean

all Qccupants and their respective officers, directors, partners,

amployees, agents, contractors, subcontractors, customers,
visitors, invitees, tenants, subtenants, licensees and
concesaionaires,

Qaction 1,27 DParscn. The word "Persca" chall mean 211

individuals, partnerships, firms, associations, trusts and
corporations, and any other form of business or government entity,
and the use of the sinqular shall include the plural.

- Section 1.28 Proiegt Architect. The term “Project
Architect” shall mean Law/RKingdon, Inc., or such other architect or
architects duly licensed to practice architecture in the State of
New Mexico, as may from time to time be designated by Developer and
approved by the Majors for the design development of the Shopping
Center.

Section 1.29 Bing _Rgad, The term "Ring Road" means that
certain road located on the Shopping Center Site which encircles
the Shopping Center and which is so deaignated and shown on Exhibit
B.

Section 1.30 wﬁm&. A "Sale and Leaseback®
shall mean a transaction whereby a Party who as the fee or
leagehold owner of its Tract and/or its Store conveys the entire
fee or assigns or subleases the leasehold estate i:n such Tract
and/or Stors, and such conveyance or assignment or sublease is
followed immediately by a leaseback or subleaseback of the Tract
and/or Store either to such Party or to its affiliate, or to the

' guarantor of such Party‘s covenants, agreements and obligations

undexr this RBA.

Section 1.31  *SAD Work", Off-Site and On-Site Improvements
tc be done by SAD 223.

Section 1,32 2gAD 223%, The Albuquerque, New Mexico Special
Asgessment District No. 223 as c¢reated by the City Council of the

© | cA/EY/FESSTVRERR rec
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City of Albuquerque (the "City"), Ninth Council, Council Bill No.
R-287, Enactment No. 23-1991, passed and adopted on Pebruary 4,
1991 and approved on Pebruary 15, 1991.

Section 1.33 Scheduled Cpening Date, The term "Scheduled
Opexjing Date" shall mean July 31, 1996 as to Developer and all
Majors, except Penney, and shall mean November &, 1996 as to
Penney.

Section 1.34 Separate Otility Lines., The term "Separate
Ucility Lines" shall mean any of the following not imstailed under
the provisions of this REA as to the Common Improvement Work which
are not within the definition of Common Utility Lines: utility
facilities to gervice any Store gituated on any Tract, including
undergroeund gewer systems {(including, without limitation,
underground storm and public or private sanitary sewer systems),
underground domestic water systems, underground natural gas systems
(1f gas is available), underground electrical systems, underground
fire protection water systems, underground telephone systems,
underground electronic data interchange systems and underground
cable television gystems, if any.

Section 1.35 Sole Discrution®. Notwithstanding anything
else contained in this document, for the purposes of this REA, the
term "sole digeretion' sghall mean "sole and absolute discraetion”
unless expressly provided otherwise.

Section 1.36 Store or Stores, The term "Store” shall mean
the building(s) (including the Ward TBA identified as such on the
Plot Plan) (exclusive of the Enclosed Mall identified as such on
the Plot Plan), respectively to be located on the Dillard Tract,
the May Tract, the Ward Tract, the Penney Tract, the Marvyn'a Tract
and the Developer Tract, as such buildings may exist from time to

time, inc¢luding any replacement thereof; and the term *Stores'

.shall mean all or any combination of the foregoing, as the context

may appropriately require, which shall include loading docks and
truck facilities, except where specifically otherwise provided.
The Developer Mall Stores shall include the kiosks and pushcarts

located in the areas shown on Exhibit B and designated *Kiosk
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Areas" and "Cart Areas" and those otherwise permitted in accordance
with Section 8.7.

Section 1.37 Store Site or Sites. The term "Store Site"
ghall mean each area so designated on Exhibit B within the Shepping
Center Site upon which a Store, 1if constructed, shall be
constructed as herein provided, including any designated expansion
areas, and the term "3tore Sites" shall mean 2ll or any cambination
of said areas.

Section 1.38 Technical Specifications. The term "Technical
Specifications" ghall mean the particular requirements, if any,
attached to the Allocable Share Agreement of each Party for the
initial constructicn aof certain improvements on the Shopping Center
Site, including, but not limited to, On-Site and Off-Site
Improvements (excluding SAD Work). Develcoper represents that the
Technical Specifications of the individual Majors are not
incompatible with one another.

Section 1.3% Term. The term "Term® shall mean the pericd of
sixty-five (65) years commencing on the date hereof, unless sooner
terminated as provided-in this REA.

Section 1.40 Termination Date. The :ém "Teymination Date"
shall mean the date on which this REA shall terminate pursuant to
the terms and provisicns of this REA.

Section 1.41 w The term *Tract" or "Tracta*
shall mean the Developer Tract and/or the Dillard Tract and/or the
May Tract and/or the Ward Tract and/or the Penney Tract and/or the
Mervyn’s Tract, as the context may require.

ARTICLE 2
BASEBMENTS
Section 2.1 Refinitions and Documenptation, This Article 2

.gats forth the easements and the terms and conditions thereof,
‘ vhich the respective Parties hereby grant to each 'othe:, for the
. réape,cti_ve periods set forth with resgpect to each such easement.
" For the purposes of this Article 2 the following will apply:
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(A} A Party granting an eagement is called the "Grantor", it
being intended that the grant shall thereby bind and include not
only such Party but also its successors and assigns.

(B) A Party to whom the easement is granted is called the
"Grantae". The Grantee may permit and designate, from time to
time, its Permittees to use such easement, provided that no such
permission shall authorize a use of the easement in excess o€ the
uge intended at the date of the grant of suck easement.

(€) The word "in®" with respect to an easement granted "in® a
particular Tract means, as the context may require, "in", "to",
“on", "over", "through", "upon", "across" and "under*, or any one
or more of the foregoing.

(D) The grant ¢of an easement by a Grantor shall bind and
purden its Tract which shall, for the purpose of this REA, be
deemed to be the servient tenement. Where only a portion of the
Tract is bound and burdened by the easement, only that bound and
burdened portion shall be deemed to be the servient tenement.

{B) The grant of an easement to a Grantee shall benefit and
bind such Grantee’s Tract which shall, for the purpose of this REA,
be deemed to be the dominant tenement. Where only a portion of the
Tract i so benafitted, only that benefitted portion shall be
deemed to be the dominant tenement.

(F) Unless expressly provided otherwise, all easements
granted herein are non-exclusive and irrevocable for the duration
of such easement grants as herein get forth.

(6) All easements granted hereunder shall exist by virtue of
this RBA, and where expressly provided shall continue if the REA is
terminated, without the necessity of confirmation by any other
document. Likewise, upon the termination of any easement (in whole
or in part) or itz release in respect of all or any part of any

Tract, the same shall be deemed to have been terminated or released

without the necessity of confirmation by any other document.

However, upon the ruquest of any Grantor, each affected Grantee
will gign and acknowledge a document memorializing the existence
(including the location and any conditions), or the termination (in
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whole or in part), or the release (in whole or in part), as the
cage may be, of any easement, if the form and substance of the
document are approved by such Party.

(H}) All easements granted herein shall be easements
appurtenant and not easements in gross.

(I} No grant of easement pursuant to this Article 2 shall
impose any greater obligation on any Party to construct or maintain
its Store except as expressly provided in this REA.

Section 2.2 Non-sxclugive Eagements for Automobile Parking
and Incidental Ugeg. Bach Party hereby grants to each of the other
Parties, easements over the Common Area of the Grantor’s Tract, for
ingress to and egress from the Grantee's Tract, for the passage and
parking of vehicles, for passage and accommodation of pedestrians,
and for doing such things as are authorized or required to be done
on said Common Area pursuant to the terms of this REA, on such
respective portions of such Common Area as are from time to time
get aside, maintained and authorized for such use pursuant to the
terms of thia REA. Ward shall have the right to number no more
than gifty (50) parking apacesk on the Ward TBA Parxcel in the
location shown on Bxhibit B, and such numbering shall not violate
the provisions hereof; provided, however, that such anumbering shall
be only for purposes of convenience of identification of parking
spaces for the Ward TBA while cperating as such and shall not be
deemed an appropriation of any such parking spaces to such Paxty’'s
or any Person’'s exclusive use.

Bach Party hereby reserves the right to eject or cause the

ejection from the Common Area of its Tract of any Person not

.authorized, empowered or privileged under thia RBA to use the

Common Area of such Tract. Notwithatanding the foregoing, each

Party reserves the right to close the exteriocr Common Area of its

Tract for such reasonable periocd or periods of time as may be
legally necegsary in the reascnable opinion of its attorney to

prevent the acquisition of prescriptive rights by anyone; provided,
however, that pricr to closing any portion of the exterior Common
Area, as herein provided, such Barty shall give written notice to
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each other Party of its intention so tc do, and shall coordinata
such closing with all other Parties so that svch closing shall
caudge no unreascnable interference with the Operation af the
Shopping Center.

Notwithstanding any other provision of this RBA, vhe foregeoing
eagements granted and covenants given under this Sectior 2,2 shall
terminate and expire on the Termination Date, except as otherwise
provided in this REA.

Section 2.3 Utilities, Bach Party hereby grants to each of
the other Parties, respectively, easements in the Common Area of
its Tract (other than any Store Site and the Bnclosed Mall) for the
installation, operation, flow and passage, use, maintenance,
repair, replacement, relocation and removal of Separate Utility
Lines and Common Utility Lines (collectively the "Utility Lines®).
All Utility ULines (whether or not installed pursuant to the
eagements granted herein) shall be underground. The location of
all eagements granted by the Parties in this Section 2.3 other than
thoge existing on the date hereof shall be subject to the prior
written approval of the Pmy in whoege Tract the same are to be
located. No Utility Lines may be located (i) as to May, within ten
(10) feet, and {ii) as to the other Parties, within five (5) feet,
of any Store Sites or expansion areas shown on Exhibit B.

Subject to Article 6 of this REA, the Grantee of any of the
Separate Utility Line eatements ashall be responsible as between the
Grantor and the Grantee thereof for the installation, maintenance
and repair at Grantee’s cost of all such Separate Utility Lines
ingrtalled pursuant to such grant. Any such installation,
maintenance and repair shall be performed only after two (2) weeks
notice vo the Grantor of the Grantee’s intention to do such work
accampanied by a description of such work and after comsultation
with and approval of the Grantor as to the timing of such wark
(except in the case of an emergency, where any such work may be
immediately performed after such advance notice to Grantor as is
practicable und~r the circumstances), and any such work shall be

done without co:t or expense to the Grantor, only during a time
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approved by Grantor, and in such manner as to cause as little
disturbance to Grantor and in the use of che Common Area as may be
practicable under the circum.stances. The Grantor shall not
unreasonably withhold its approval to such work and the timing
thereof. All portions of the surface area of Grantor’s Tract which
may have been excavated, damaged cr otherwise disturbed as a zresult
of such work shall be promptly restored at the sole cost and
expense of Grantee toc essentially the same condition as the same
were ia prior to the commencement of any such work. The Grantee
shall Indemnify Grantor in connection with Grantee’s exercise of
the Separate Utilicy Line easements under this Section, except to
the extent of Grantor's sole negligence or willful act or omission.
None of such work or restoration of the Grantor’s Tract, except
emergency repair work, shall be initiated or carried on during the
reriocd from November 20 of any year through January 15 of the
immediately succeeding year or during the two (2) weeks pﬂ.or to
Raster and any work and/or restoration theretofore in progress
shall be prosecuted to completion prior to the above periods.

At any time, the Grantor of any of the utility easements
granted pursuant to this Section 2.3 shall have the right to
relocate on the 'L‘ract' of the Grankor any such Utility Lines then
located on the Tract of the Grantor provided that such relocation
shall be performed only after thirty (30) days’ notice of the
Grantor’s intention to so relocate ghall have been given to all
Grantees (or to only those Grantees afifected in the casge of
relocation of a Separate Utility Line), and such relocation: (A)
shall not interfere with or diminish the utility sexvices to such
Grantees (however, temporary interferences with and diminutions in
utility sexrvices shall be permitted if they are scheduled to occur
and occur during nonbusiness hours of such Grantees and during such
hours as such Grantees may approve in their reasonable discretion
and Grantor promptly reimburses Granteeg for all cost, expense and
loss incurred by such Grantees as a result of such interferences
and/or diminutions), (B) shall not reduce or unreasonably impair
the usefulness or function of such Utility Lines, (C) shall bhe
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performed without cost or expense to such Grantees, and (D) shall
be underground. Notwithstanding such relocation, maintenance of
such Utility Lines shall be, subject to Sections 10.2 and 13.1, the
ocbligation of the Grantee; provided that, if there shall be any
material increase in the cost of such maintenance on account of the
relocation, the Grantor shall bear such excess. No such relocation
work shall be initiated or carried on durin\g the period from
November 20 of any yvear through January 15 of the immediately
succeeding year or during the two (2) weeks prior to Easter and any
work and/or restoration theretofore in progress shall be prosecuted
to completion prior to the above periods.

Subject to Section 2.11, both the Common Utility Line
eagements and the Separate Utility Line easements granted by this
Section 2.3 shall be perpetual, and shall survive the Termination
Cate.

From and afrter the Termination Date, there shall be no
addition, expansion or relocation by Grantee of any Utility Lines
oh the Grantor’s Tract, and the obligations for maintenance,
repair, reconstruction and replacement (and for the cost of any
such items) of the utility easements and the Utility Linea therein
shall be governed by common and statutory laws applicable to such
eagements; provided, however, that all other provisions of this
Section 2.3 (including the Indemmnity provisions) shall not be
affected and shall continue in full force and effect for so long as
any such eagements shall remain in effect.

Section 2.4  Construction and Encroachment Licenses and
Easements. Bach Party with respect to the Common Area on its Tract
hereby grants to each other Party a temporary license for ingress
and egress to and from the Common Area of each such Tract for the
purpose ©of construction on the Grantee’s Tract pursuant to the

provisions of Articles 5, 6, 7, 13 and 16 hereof, subject to

.Section 9.3, which license shall continue only for so long as such

construction is being performed by or on behalf of the Grantee with

due diligence. Bach Party with respect to the Common Area on its

Tract hereby grants to the Party of the adjoining Tracts easements
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in the Common Area and, where appropriate as hereinafter set forth,
in its Store Site, for the (A) use and maintenance in each such
Tract of: (1) separate or common footings, foundaticns and supports
to a maxinum lateral distance of six feet (6’) for the purpose of
supporting building improvements of Grantee and party walls, (2)
attachments to a Party's wall, but only if the attachment is
designed in accordance with good construction practice in the
manner customary for improvements of such type and g0 as not ta
impose any load on Grantor’s building improvements unless otherwise
approved by Grantor and Grantee in the working drawings for such
improvements, and (3) canopies, roof and building gyerhangs, roof
flashings, wing walls, awnings, alarm bells, signs, lights and
lighting devices and other similar appurtenances but, as to all the
foregoing, only if attached to the building of the Grantee and only
to a maximum lateral distance of fourteen feet (14') and (4)
electrical or similar vaults, emergency generators and HVAC supply-
exhaust shafts below the surface of such Common Area, to a maximum
lateral distance of fourteen feet (14°); as any of the foregeing
icems in (1) through (4) above are shown in the working drawings
for such building, which drawings shall be submitted to Grantor at
least thirty (30) days before ccmﬁencement of c¢onstruction, and
specifically approved in writing by the Grantor separately from the
provisions of Axticle 4 hereof, which approval shall not be
unreasonably withheld or delayed except as to items (1) and (2)
above wherein approval shall be in the sole discretion of the
Grantor; (B) construction pursuant to the provisions of Articles S,
6, 7 and 8; and (C) restoration thereof pursuant to Articles 13 and
16. The foregoing shall not c¢bligate any Grantor to perform any
construction or to spend any additicnal sums of money other than as
is required of such Party under Articles S, 6, 7 and 8. Upon

completion of the construction elements referred to in (A) (1)

- through (4) above in accordance with the approved working drawings, -

and upon the request of any Party, the Paxrties shall join in the
execution of an agreement, in recordable form, appropriately

iden::f.tying the nature and location of each such construction
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element, and the location of the easements granted in this Section
\‘ 2.4, which shall not thereafter be changed without the written

approval of Grantor. Bach Party covenantas and agrees,

regpectively, that its exercise of such easements shall not result
in damage or injury to the buildings or other improvements of any
other Party, and shall nct interfera with or interrupt the buasiness
operaticns conducted by any other Party in the Shopping Center. \
Common footings, if any, shall be compatihle with the design of the
building to be erected by the Grantor. If common footings are
agreed to by the applicable parties, in their sole discretion, the
first such Party prepared to construct footings for its building
shall, upon request, be furnished by the other Parxrty with all

required live load and dead load requirements, column locations,

e b S R B W S R AA 208

anchor conditions and beam locations, if applicable, as well as any

other information reasonably required by the Party first 3
constructing in order to cast same in the common footings at the
l time of concrete placement. The cost of constructing the common
footings shall be allocated between the Parties based on the weight
each Party’s building will place on such common footings. Bach
Grantee agrees to pay the Grantor any additional cost, if any, of
construction, maintenance, repair and replacement of any common
footingas, foundations and retaining 'walls, or any other structure
constructed by Grantor, which arises on account of Grantee's

exercige of its easement rights under this Section 2.4. Rach

Grantee further agrees to use due care in the exercise of the
rights granted in this Section and, in the event the exercise of

the rights granted under thls Section requires Grantee to enter

upon the Tract of Grantor, first to obtain the consent of Grantor o
“ ) as to the methods and timing in the exercise of such rights. In
addition, each Grantee, at its expense, shall promptly repair,

replace or restore any and all improvements of Grantor which have

been damaged or destroyed by Grantee in the exercise of the

iy

easements granted under this Section and shall Indemnify Grantor in
. connection with Grantee'’'s exercise of its rights pursuant to gaid

easements, except to the extent of the Grantor'’s sole negligence,
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willful act or cmigsion. Grantee’s improvements constructed in the
exercise of such easements shall, for purposes af maintenance, 7
Operation, insurance, taxes, repairs, reconstruction and
restoration under this REA, be deemed part of the Grantee's Tract
and Store and shall be dedmed not a part of the Grantor's Tract or
Store four such purposes.

The eagementa granted by Subsections (A) and (2} of this
Section 2.4 shall not terminate (notwithstanding the occurrence of
the Termination Date) as lcag as the Grantee's Store is in
existence, or is in the process of being restored (provided that
such restoration has commenced within twelve (12) months from the
date of destruction and is diligently pursued to completion). The
eagsements granted by Subsection (B) of thisg Section 2.4 shall
terminate on the Termination Date.

Section 2.5  Redeaignation . of Areas .Within . Stoxe Sites.
Subject to the provisions of Sections 8.1, 8.2, 8.8, 10.3, 20.1 and
21.1, the Parties shall each have the right, as to their respective
Tracts, in their respective Store Sites, at any time and from time
to time, to designate. withdraw and redesignate as Floor Area or
Common Area such areas, excluding fire exit or service corridors
which gerve another Party, as each may, respectively, from time to
time select, provided that (A) each Party shall impgove said area
at its expense in accordance with such designation and with all
applicable requirements of this REA, and (B) during the pericd a
Major is required to Operate, a‘ building facade of the Stare of
such Major shall, subject to the provisions of Section 2.6 and
Axticle 13 hereof, always be located so as {1) to provide a main

-building entrance open to each level of the BEnclosed Mall, as

required herein, and (2) to complete the enclosure of the Bnclesed
Mall and provide functiocnal legal access from and after the date of
completion of comstruction of the Enclosed Mall and such Major’s
Store for so long thereafter as sald Enclosed Mall is required to
be maintained as such.

Section 2.6

" The Grantor of an easement under c¢lauses (1) and (2) of Section
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2.4A covenants to Grantee that if all or any part of Grantor’s
Store is removed or destroyed at a time when Grantor is not
required to restore the same under this RRA, Grantor will leave in
place any foundations, party walls and load bearing walls (or
portions thereof) and supporting structures not destroyed if,
irmmediately before such removal or destruction, such foundations or
party walls or load bearing walls (or portions thersof) were shared
jointly between such Grantor and Grantee. Grantor shall be
obligated to leave such fcundations, party walls and lcad bearing
walls and supporting structures in place only for so long as that
portion of the Store of the Grantee or of the Enclosed Mall sharing
such common foundations, party walls or load bearing walls (as
originally constructed or as replaced under this REA) shall stand
or shall be in the process of being replaced and such items shall
thereafter be maintained and repairad by Grantee.

Nothing in this Section 2.6 nor in Section 2.4 hereof shall
(A) imposge any cbligation on any Grantor to restore or reconstruct
or (B) prohibit any Grantor from demolishing all or any part of its
Store or the Enclosed Mall after the termination of such
restoration cbligations as are otherwise contained in this REA.

The covenants and easements given under thig Section 2.6 shall
not terminate (notwithstanding the occurrence of the Termination
Date) as long as the Grantee’s Store or Bnclosed Mall, as the case
may be, is in existence or is in the process of being restored
{provided that such restoration has commenced within twelve (12)
months from the date of destruction and is diligently pursued to
completion) .

Section 2.7 [Easements for Access Roads, Bach Party, as
Grantor, hereby grants to each of the other Parties easements for
pedestrian and vehicular traffic within thogse portions of the
Access Roads on Grantor‘’s Tract as shown on Exhibit B. -

The easements for such Access Roads are granted by the
Grantors for t;e purpeose of providing (i) ingress and egress

between a Grantee’s Tract and Corrales Road, Coors By-Passa Road and
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Seven-Bar Loop Road resgpectively, and (ii) vehicular circulation
around the Shopping Center Site.

The grant of easements for the use of the Access Roads
includes the following rights and is subject to the following
restrictions and reservations:

(1) The use of the Access Roads easements by any Person
entitled under this REA :to use thereof shall be nonexclusive and in
common with any other such Persons; such easements and the land
upon which they are located shall be congidered in all resgpects
part of the Common Area.

{2) The Grantors of the Access Roads eagsements agree not to
cbstruct or interfere in any way with the free flow of pedestrian
and vehicular traffic over the roadways which comprise the Access
Roads, except to the extent necessary for reasonable repaix and
maintenance, traffic requlation and control, and to prevent a
dedication thereof or the accrual of any rights to the public
therein; all such repair and maintenance, except in an emergency
situatidn, ard such prevention of dedication, shall take place at
a time and in a manner so0 as to minimize interruption of business
on the Shopping Center Site.

(3) Grantors reserve the right from time to time after (but
not before) the Termination Date to change the location of all or
part of an Access Road on their regpective Tracts; provided
however, that access and use for pedestrian and vehicular traffic
is not unreasonably restricted or its enjoyment in any way impaired
by such changes. Such relocation shall be made at the sole cost
and expense of Grantor and shall be subject to all local rules,
laws and regulations which may be applicable to the relocation of
such Access Road. The quality of construction and the width of the
relocated Access Road shall be substantially similar to the portion
being relocated immediately prior to such relocation. A Grantor
desiring to so relocate any such Access Road shall construct, prior
to discontinuing usage of the Access Road, at its own expense, a
new roadway in a new location which is in all respects at least

equal to the roadway in the old location, and shall record in
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Bernalillc County, New Mexico, a certificate setting forth the
legal description of such new roadway as it exists upon such
Grantor’s Tract for purposes of imposing perpetual easements for
roadways that are created by thig Section 2.7 on the strips of land
comprising the relocated roadways and such recorded cervificate
shall comply in all respects with all applicable local laws, rules
and regulations which may be applicable to the relocation of such
Access Road. The relocation shall be carried out in such manner as
to cause the least pogsible interference with the use of the Access
Road, and Grantor shall provide thirty (30) days’ notice to the
other Parties describing the areas of the Access Road to be
relocated.

After the termination of this REA, any Party may elect not to
use any Access Road by providing notice of such election to all
other Parties and such Party shall thereafter have no further
obligations regarding said roads. After the termination of this
REA, the obligations for maintenance, taxes, repair, reconstruction
and replacement (and for the cost of such items) of -the Access
Roads and the obligations for any related Indemnities shall be
agreed ypon by the Parties utilizing such Access Recads or any
portion thereof, but the failure of such Parties to reach such
agreement shall not impair any of such Parties’ perpetual easement
rights relative to such Access Roads. At the request of any Party
to this REA, the Parties shall execute a written agreement more
particularly identifying and describing the aforesaid Access Road
easement area by metes and bounds. From and after the Termination
Date, the cbligations for maintenance, repalr, reconstruction and
replacement (and for the cost of any such items) of the Access
Roads also shall be governed by applicable common and statutory
laws; provided, however, that all other provisions of this Section
2.7 shall continue in full force and effect.

The easements granted by this 3Section 2.7 shall be perpetual
and survive the termination of thia REA unless abandoned as set
forth herein.
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Section 2.8 Exterior and Accent Light Basements. Developer
hereby grants to each Major, and each Major hereby grants to
Developer, an easement to install, maintain, repair and replace, at
the individual expense (including electricity) of the Grantee,
lights for the purpogse of highlighting the exterior of the
Crantee’s Store (iz'.clud:ng the nortion af the Store adiacent to the
interior of the Enclosed Mall), lights which illuminate a face of
a building fronting an extericr Common Area to be placed on light
standards being installed pursuant to the provisions of Article 4
hereof within that portion of the Common Area on Grantor‘s Tract
contigquous to the Grantee’s Tract and within fifty feet (50°) from
the face of the Grantee’s Store [or fifteen feet (15’) £or any
portion of the Store adjacent to the interior of the Enclosed Mall]
or at such other locaticns as agreed upon by Grantor and Grantee;
and lights within the Enclosed Mall to be affixed to the building
(the exact illumination standards to be used to be agreed to by
Grantor and Grantee), together with an easement of ingress tc and
egress from light standards to accomplish such purpose. The
position, type and character of such lights shall be subject to the
approval of Grantor. Each Grantee agrees to use due care in the
exercige of the rights granted under this Section 2.8, and shall
obtain Grantor’s prior consent as to the methods and timing in the
exercise of such rights, and further agrees, at Grantee’s expense,
promptly to repair, replace and restore any and all improvements of
Grantor which have been damaged or destroyed by Grantee in the
exercise of the rights granted under this Section to the condition
existing prior to such damage or destruction and to Indemnify
Grantor in connection with the exercise of such rights.

The casements granted under this Section 2.8 ghall terminate
on the Termination Date.

Section 2.9 Pire and Service Corridor Easements. Developer
hereby grants to the Majors such easements over the Developer Tract
as are required by building codes to provide emergency fire exit
corridors and/or stairs in the locations shown on Bxhibic B

attached hereto, leading from Store{(s) of certain Majors to exits
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and prior to the resumpticn of use (1) the then record owner of the
/fee of the Tract burdened with such easement gives written notice

' eagement and tc the then record owner, if any, of any leasehold
-‘e_ai:ar.e in such benefitted Tract, stating that such easement has

‘ liecorder of Bermalillo County, New Mexico, an affidavit that such.

" OB/03/95\sUIBT\REAZ. red

to the Automobile Parking Area or such other location in the Common
Area as is required by applicable codes. The easements granted
under this Section 2.9 shall terminate as to a Major in the event
the Developer Improvements and such Major'’s Store are both damaged
or destroyed, the Developer commences the restoration of such
Developer Improvements in accordance with Section 13.3, and the
Major does not commence and pursue to completion the restoration of
its Store in accordance with Section 13.4.

Section 2.10 Sign_ Bagements for Majors. Develcoper hereby
grants to each of the Majors an easement upon the exterior facade
of Developer Mall Stores in the locations shown on Exhibit B, for
the purpose of each Major erecting, constructing, using and
maintaining signs identifying each Major’s trade name, together
with an easement for necessary power lines from each Major's Store
to such signs. The easements granted by this Section 2.10 are
exclusive and shall remain in existence for each Major so long"as
the Store of such Major and the Developer Mall Stores shall be in
existence in the Shopping Ceater (including any period of
reconstruction pursuant to Article 13), but not beyond the
Termination Date. ‘

Section 2.11  pAbandonment of Fasements, — The perpetual
eagements granted in Section 2.3 hereof or any Utility Line
constructed in the exercige thereof may (A) be :bandoned by Grantee
at any time by notice to Grantor or (B) be terminated by Grantor
after the Termination Date of this REA, if the use thereof or of
facilities therein shall have ceased for a period of two (2) years

by U.S. registered or certified mail, return receipt requested, to
the then record owner of the fee of the Tract benefitted by such
been abandoned, (2) there is placed of record ir the Office of the

abandomment has taken place and that such notice has been properly
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given, and (3) any record owner of the fee of, and the thern record
owner of any leasehold estate in, the bepnefitted Tract within
ninety (20) days after such notice fails to place of record in the
Office of the Recorder of Bernalillo County, New Mexico, an
affidavit that such easement has been used within such two (2) year
period. Any Person at any time acquiring an interest in any Tract
after the first guch affidavit or notice described above has been
placed of record shall (provided such affidavit and recording shall
have been made after the Termination Date as provided above) be
entitled to rely absoclutely upon the failure of the Person
receiving the first such notice to have placed of record an

affidavit of use within such ninety (90) day period as bheing

conclusive evidence that such eagement hag been abandoned and

terminated.

Section 2.12 Prohibition Against Granting Basements. Except

as provided in Section 2.3 herein and in that certain Agreement
Regarding Restricticn of Reserve Tracts recorded prior to this REA,
no Party hereafter shall grant or otherwise convey an eagsement or
easements in its Tvact of the type get forth in this Article 2 for
the benefit of any property not within the Shopping Center Site,
except that Developer shall have the right to dedicate any or all
of the Access Roads (except the Ring Road) as public streets and
rights-of-way, if the same have not heretofore been dedicated and,
if required, the Majors shall join in such dedication. Such
dedication shall be free of the buxden of this RBA provided
Developer entera into an agreement which provides for the proper:

maintenance of said dedicated Access Roads to the standards set

" forth in Section 10.2 and provides that if the municipality fails

to properly maintain said Access Roads, Developer retains the right

- and shall have the cbligation to maintain the Access Roads to the
~...standards set forth in Section 10.2.

Section 2.13  Corxection of Site Descxiptiopns. It is

recognized that, by reason of errors, the Developer Improvements

' and the Stores of the Majors may not be precigely constructed

"within their respective Tracts and Store Sites as déescribed in
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BExhibit A and shown on Exhibit B. In the event the building or
buildings of any Party has not been precisely constructed within
its respective Store Site and/or Tract, then, gubject to Section
2.14 below, promptly upon the request of any Party all of the
Parties will join in the execution of an agreement, in recordable
form, amending Exhibit A and Exhibit B to this REA, S0 as to revise
the description of such Tract and the adjoining Tract to coincide
with the ag-built perimeter of the buildings and improvements
constructed by the owner of such Tract and to include in the
adjoining Tract an amount of land equivalent to that which has been
taken by the encroachment. Nothing herein contained shall be
deemed to relieve or excuse any Party from exercising all due
diligence to construct its Floor Area, Common Area and other
improvements within its Store Site and Tract as desgcribed on
Exhibit A and as shown on Bxhibit B.

Section 2.14 Conveyance of Title or Grant of Easements. Upon
request of any Party whose Tract description is being revised
pursuwant to Section 2.13, each Party upon whese Tract the
encroachinent occurred agrees either to (A) grant an easement over

that portion of its property as is required to correct such

descriptions for so long as such encroachment exists or is being -

regtored, or (B) convey satisfactory title to the encroaching Party
in order to accomplish the Tract description revision as
contemplated by Section 2.13, in event of which conveyance the
encroaching Party shall deed to the Party whose Tract was
encroached vpon an equivalent amount of acreage contiguous to the
Tract which was encroached upon.

Section 2.15 Ragement for Surface Water Drainage. Bach Party
with respect to ita Tract hereby grants to all other Parties and
for the benefit of all Tracts within the Shopping Center Site
eaée_ment:s over, upon, under and across the Common Area located on

each Tract within the Shopping Center 8Site for the purpose of

: "causing the existing surface water flow to be diverted and directed

from a particular Tract across other Tracts, and discharging all

existing or future surface water flow frem such Tract or Tracts
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onteo, over, upon, under and across such other Tracte, and, to the
extent applicable, into the retention pcnds ("Retention raonds"),
designated and located as shown on Bxhibit B. Developer shall
cause all surface water to be diverted and directed to the
Retention Ponds through an underground storm water system designed
and constructed so as to prevent any discharge or release or any
erosion, backup, accumulation or pooling of surface water on the

ot Af aniy Madar
any ¥Major.

Tract 2f

Developer agrees (A) not to improve or use the Retention Ponds
for any other purpose without the consent of the Majors, (B} to
perform all obligaticns under the aforesaid easement that are
binding upon all or any part of the Shopping Center Site, (C) to
enforce all rights under the aforegaid easement that inure to the
benefit of all or any part of the Shopping Center Site, (D) to
maintain or cause to be maintained the Retention Ponds in
accordance with the requirements of the City of Albuquerque, New
Mexica, and in such a way as to prevent the pooling of water on the
Tract of any Major, and (B) not t¢ amend the aforesaid easement

without the consent of the Majors.

ARTICLE 3
TERMINATION QF REA
T™his REA shall terminate, except for the easements for the
Access Roads provided in Section 2.7 and the easements provided in
Sections 2.3 and 2.6 and any other provisions of this REA which by

. their terms shall gurvive such date, on the earliest to occur of:

(A) the date which is sixty-five (65) years from the date hereof,
or (B) the date on which all the Parties mutually agree, unless

sooner terminated under the provisions of Article 16 (herein
‘referred to as the "Term* of this REA).
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ARTICLE 4
IMPROVEMENT PLANS
Section 4.1 S$gope of Plans. 1In the preparation of all
improvement plans for the Shopping Center (excluding SAD Work), the
plan requirements, the general design data, standards and minimum
physical specifications set forth on and the provisions aad
requirements of approved Technical Specifications shall in all
respects be followed, unless prcohibited by applicable government
requirements or applicable government requirements establish higher
standards. Developer shall prepare or shall cause the Project
Architect to prepare plans and specifications (hereinafter "Design
Development Improvement Plans”) for the Developer Improvements
which cover both the Enclosed Mall and the Developer Mall Stores
and do not include Common Improvement Work (hereinafter defined),
and for the general architectural concept of the Shopping Center,
including the integrated development of the Shopping Center in
accordance with cthis REA, Upon completion of the Design
Development Improvement Plansg, Developer shall, within fifteen (15)
days, cause the same to be aubmittgd t:q the Parties for review and
approval. Upon completion of the preparatjon of Developer Working
Drawings (as defined in Seé:ion 4.4), Developer shall submit or
shall cause the Project Architect to submit such Developer Working
Drawings to the parties in reproducible form (in seplas or
reproducible transparencies) for review and approval. The
“Developer Working Drawings shall be noted as to what changes have
been made from the Design Development Improvement Plans and shall
contain all revision dates. The Developer Working Drawings shall

*. be developed from the Design Development Improvement Plans

described in Section 4.2 hereof. Bach document submitted for
apbrcval shall comply with Section 28.6C.

Section 4.2 Design RDevelopment Improvement Plans. Not later
than sixty (60) days prior toc commencement of construction by

Develcoper, Developer shall, at its expense, deliver to each of the

-~-Majors two (2) sets of specifications and ome (1} complete set of

sepias of such Design Develcpment Improvement Plans (which term
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includes specifications [excluding SAD Work] for the review and
approval of the Majors, which approval or disapproval shall be made
within sixty (60) days of the receipt thereof by the Majors).
Develaoper shall deliver additional sets of such specifications as
may be reasonably requested by a Major. All such Design
Development Improvement Plans shall conform to Exhibit B to this‘
REBA and otherwise be in accordance with the requirements of this
REA and include, with respect to the porticon of the Developer
Improvements (which do not include Common Improvements) ta be
constructed, without limitation:

(A) Design and location plans of all Perimeter Sidewalks
along the perimeter of the Developer Improvements and all truck
loading areas and truck parking, turn-around and dock areas and
ramps.

{(B) Architectural elevaticns of the Develcper Improvements.

{C) Exterior elevations reflecting design concepts of the
beveloper Improvements.

(D) Interior design of the Enclosed Mall (such plans to
include architectural el=svations and renderings, sections and floor
plans) . '

(B} Design and location plans for alil forms of vertical
transportation, seating arrangements, directories, all fixed
improvements in the Bnclosed Mall and all accessible design
features as required by applicable federal, state and local laws
and codes.

(P) Landacaping plans for the Developer Improvements showing
location and species for all exterior and interior landscaping,
together with illustrations of all such species.

(G) Proposed specifications, including, without limitation,

inaterials and c¢olors, for the exterior of the Developer

Improvements and the interior and amenities for the Enclosged Mall.

(E) Layout of all tenant space in the Developer Mall Stores
{but not the individual tenant units).

Section 4.3 Enclosed Mall Improvement Plans.

08/03/95\s0537\REAZ . red 19
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A. The Enclosed Mall Improvement Plans (which are a portion
of the Design Development Improvement Plans) shall include the
following:

Plans and specifications for attachment of the Enclosed Mall
and Developer Mall Stores to the Store of each Major, and the
Project Architect preparing the same shall consider: the facade of
the building to which the attachment is to be made; the sheathing
of any coliumns in the Enclosed Mall adjacent to any such building
facade; the sign requirements of the Majors at the Enclosed Mall
entrances of their respective Stores, including the sight line
visibility of such signs of the Majors; the ingsurance requirements
of each Major go as to maintain the quality of its usual fire and
extended coverage insurance without increased premium; building

code requirements; increased or decreased cost of construction of

' the structure to which the attachment is to be made; and the fact

that there shall be no loading or structural stress imposed upon
any Major’'s Store. In the event plans and specifications for such
attachment are submitted and appraved by any Major in sufficient
time to emable it to design its Store so as to receive such
attachment, such Major shall so 'design its S:ére and shall
coordinate its improvement plans with Developer sco that the walls
of the Stores‘ may be constructed to pérmit: attachment of the
Briclosed Mall and/or Developer Mall Stores thereto in accordance
with such improvement plans. Developer shall attach the Enclosed
Mall to the Majors’ Stores without any cbligation by Developer to
pay the Majors any amount for the right so to attach the Enclosed
Mall and without any obligation by any Major to contribute to the
payment of the cost of constructing, attaching and equipping the
Enclosed Mall to such Major‘s Store. Developer shall furmish,
ingtall and maintain the flashing and seal at said attachment and

shall repair, at its sole cost and its sole expense, any damage to

the Majors’ Store caused by Developer making or maintaining said
attachment. RBach Major will provide a reglet on its exterior wall
édjpining the Enclosed Mall and/or abutting the Developer Mall

' Stores and Developer will counterflash each Major‘'s Store at

08/03/95\a0337\REA2. red
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Developer’s gsole cost and expense. Developer shall pravide an
expansion joint and the tie-in for the wall and flcor connections
between each Major‘s Store and the Developer Improvements. In the
event the plans and specifications £or connecting the Major’s Store
to the Develcper Improvements are not submicted prior te completion
of the plans for the Major‘s Store, but are thereafter approved,
then the expense of any change in reviging the Store plans and any
additional cost in constructing such Store ghall be borme by
Developer. Bach Major shall then have the right to approve, in its
sole and absolute judgment, such plans and specifications £or
attachment wicth respect to its Store.

B. In the preparation of all Enclosed Mall Improvement Plans
the following general design data shall be followed, as minimums,
unless prohibited by governmental specifications or governmental
specifications for guch work establish higher standards:

(1} The surface of that portion of the Enclosed Mall
devoted to pedestrian traffic shall be in a continucus plane
without steps. The maximum slope in such surface shall not
exceed one-half percent (1/2%), unless otherwise shown on the
approved BEnclosed Mall Improvement Plans.

(2) All fire protective systems shall be installed in
accordance with the requirements of local codes and
governmental authorities having jurisdiction over such
installation, and any additional requirements of any insurance
carrier or qualified, independent {.nspection f£irm representing
any Party with respect to its improvements as they relate to
the BEnclosed Mall and/or abutting the Developer Mall Stores.
The Enclosed Mall (a) shall provide for sprinkler protection
Iincluding, if required by building code requirements or a
Major’s independent inspection firm or insurance carrier, a
fire protection water curtain (but not a deluge system)]
within the ceiling plane of the Enclosed Mall and at all
windows and doors of the Store of any Major which face or open
onto the Bnclosed Mall, with sprinkler heads at six feet (§')

on center, spaced as required by code or by the foregoing
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ingpection firm or insurance requirements, {(b) shall include
a samoke control aystem as required by building code
requirements; provided, however, that a request for any
additional smoke vents or smoke alarms which'a. Major may elect
must be made by the Major requiring same in a timely manner,
to enable such requirement to be included in the Developer
Working Drawings and if such additicnal smoke vents or sgmoke
alarms are required for any reascn other than the attachment
of a2 Major’s Store to the Enclosed Mall or the proximity of 3
the Developer Improvements, suc_h Major shall reimburse to
Developer the costs of installing such smoke vents and smoke i
alarmg; each Major shall have the right to approve in its
reagonable judgment such plans and specifications in

connection with such additional smoke vents and smoke alarms;

et e e b+ 2 e 5

and (¢) shall include a smoke detection system, including an
automatic smoke evacuation system as required by building code
requirements or by a Major’s insurance carrier. In addition,
all fire protective systems for the Enclogsed Mall and
Developer Mall Stores must be approved by Factory Mutual
Engineering Company and any costs due to compliance shall be
paid for by Developer.

{3) The quality of (a) the coumstruction, (b) the >
congtruction componenta, (c} the decorative elements, and (d)
the furnishings and the general architectural aharacter and
general design (including, but not by way of limitation,
landscaping and decorative elements), the material selectionm,

the decor and the treatment valueg, approaches and standards

1 o of the Bnclogsed Mall and the Developer Mall Stores shall be

el :
’ ‘ that of a first-class enclosed regional mall shopping center.
{(4) The £inished £loor surfaces of the BEnclosed

Mall shall be installed in a continuocus plane without steps
and established at the same elevation as the corresponding
S ' -. 7 finighed floor surface of each adjoining Store at all points
o o -adjoining the entrance to such Store and shall be designed to
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minimize drainage of sprinkler water from the Bnclosed Mall

into the Stores of the Majors.

(5) The heating, ventilating and cooling system of the

Enclosed Mall shall be capable of maintaining an inside dry

bulb temperature of seventy degrees PFahrenheit (70°F), with

outside dry bulb temperature orf tweive degrees Fanrenheitc

{+12°F) for heating, and the cooling system shall be capable

of maintaining seventy-five degrees Fahrenheit (75°F) dry bulb

and fifty percent (S0%) relative humidity inside conditions
with outside conditions of ninety-four degrees Pahrenheit

(94°F) dry bulb and sixty-five degrees Fahrenheit (65°F) wet

bulb. The entire gystem shall be automatically controlled.

(6) The Parties further recognize that the air
conditioning and heating of their respective buildings and the

Enclosed Mall are critical and that the same shall be designed

80 that they can be constructed, Operated and maintained so as

to not unduly discharge air out or return air into, the

Bnclosed Mall or Stores, as the case may be.

(7) All designs shall be in accordance with Exhibit B
hereof and this REA.

c. Notwithstanding anything contained in this Article 4,
each Major, as to its Court, shall have the right -of approval, in
its sole and’ absolute discretion, of the design thereof, including
without limitation, column locations, ceiling heights, decor,
layout, decorative elements, floor elevations, lighting, wiring,
landscaping and the furnishings of such portions of the Enclosed
Mall. Notwithstanding the right of each such Major to approve or
disappzove, as hereinabove provided, no disapproval may be
predicated on a requirement of any Major which would materially

_alter the previously approved (as provided in this Article 4) basgic
‘design concept of the Enclosed Mall in general or of a Major's

Court in particular.

£
Section 4.4 Developer Working Drawings. At least sixty (60)
days after the date of approval of the Design Development

Improvement Plans, Developer shall, at its expense, complete and
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deliver to each Major one (1) complete set of reproducible sepias,
plus three (3) prints, of such Developer Working Drawings for
approval by each Major. "Developer Working Drawings® shall mean
those drawings developed from and conforming to the Design
Development Improvement Plans and Exhibit B to this REZEA and
otherwise developed in accordance with the requirements of this REA !
and including, without limitation, the proposed finalized plans and ‘-

specifications for the Developer Improvements as set forth in

Sections 4.2 and 4.3, but the game may omit guch portions of the
work and material as are related solely to tenants who will occupy

Develcper Mall Stores.

Section 4.5 (INTENTIONALLY OMITTED] .

Section 4.6 Approval and Delivexy of Plang. Developer ghall
causge the Project Architect to have all approved Design Development |
Improvement Plans stamped "approved®, dated and certified by the |
Project Architect and maintained by it in a safe and convenient
place. A reproducible copy thereof shall be delivered to each of
the Parties. In the event of designation of another Project
Axrchitect, Developer shall cause all Design Development Improvement
Plans and other records relating thereto to be delivered to the new
Project Architect at the time of such designation.

Section 4.7 GConstruction Compatibility. Each Major agrees
that it will initially comstruct its Store with at least two (2)
levels o as to have an opening onto each level of the Bnelosed

Mall. In order to produce an architecturally compatible, unified

Shopping Center, each Party agrees, subject to Section 4.7 hereof,
to consult with Developer and the Project Architect concerning the

exterior design, color treatment and exterior materials to be used

in the construction and recomstruction of all buildings and

. IR structures on its Tract and to consider the views of Developer and
i - ’ the Project Architect with respect thereto prior to selecting the
specific materials and colors for its improvements. The design

standardsg for the Perimeter Sidewalks and the Common Improvement

Work, including schematic parking layout, landscaped areas and
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driveways, shall be compatible for all Parties* Tracts for
improvements at or about ground level.

Section 4.8 Plans for Stores of Majorg. Within fifteen (15)
days arfter completion of each Major’'s schematic design plans
showing such Major’s exterior elevations, color and material of its
Store and the Store’s interior Mall entrance elevations, color and
materials (the "Schematics"), each Major shall cause its Schematics
to be delivered to Developer and the FProject Architect.
Additionally, each Major shall cause to be delivered to Developer
and the Project Architect for informaticnal purposes only, forty-
five (45) days prior to the commencement of construction of such
Major*s Store, one set of gepias of such Majors’ construction
working drawings, plus three (3) prints, said plans {(or as so
amended by the Major giving copies of its plans as subsequently
changed to the other Parties) being hereinafter called the "Major
Construction Working Drawings". Developer shall cause the Project
Architect to notify each such Party, within thirty (30) days after
the receipt of the Schematics and within thirty (30) days after
receipt of the Major Construction Working Drawings, of any exterior
design features, color or material, which in the Project
Architect’s reasonable opinion are not compatible and harmonious in
relation to the design concept, appearance and quality of the
Shopping Center. In the event of any such notice by the Project
Architect with respect to any proposed Plans of a Majox, such Major
agrees to cause its architect thereafter to work in good faith with
the Project Architect so that the buildings to be erected and
constructed will be architecturally compatible and harmonious with
the approved architectural general concept, appearance and quality
of the Shopping Center; provided, however, that, in the event of a
digpute between the Project Architect and any Major as to such
matters, the Major shali have the right to make the final decision
in its sole and abgolute judgment; provided further, however, that
nothing contained herein shall permit any deviation from Bxhibit B
or from Sections 8.1 and 8.2 hereof. After the completion and
opening of its Store each Party shall, at its sole cost and
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expense, cause itsg architect to make a certification ag to the
number of gsquare feet of Floor Area and gross building area on such
Party’s Tract. Such certification shall be completed and furnighed
to each other Party not later than one hundred twenty (120) days
following the date on which the Store of such Party first opens for
buginess. In lieu of such certificaticn by a Party’s architect,
any Party may elect to furnish to the other Parties a written
certification of its Floor Area. Such certification by a Party
shall be furnished within the time period above provided and shall
be signed by an authorized employee, agent or officer of such
Party. In the event such certification of Floor Area by the
Party‘’s architect or by a Party shows that any Party has
congtructed Floor Area in excegs of ite maximum Initial Planned
Floor Area, and provided such excess does not require such Party to
construct additional Automobile Parking Area pursuant to Section
10.3 hereof, Secticn 8.1 shall, without npecessity of further
documentation, be deemed amended as of the beginning of the first
Accounting Periocd of such Party, to reflect the increased maximum
Initial Planted Ploor Area of any such Party, and each Party's
Allocable Share under Section 13 shall be correspondingly and
appropriately adﬂustéd to the extent provided in such Party’s
Allocable Share Agreement. Notwithstanding anything to the
contrary contained in this RRA, during the period of any damage,
destruction, razing, rebuilding, repairing, alteration, replacement
or reconstruction to, on or of any building in the Shopping Center,
the Floor Area of such building shall be deemed to be the same as
the Floor Area of such building immediately prior to such peried,
and upon the campletion of the rebuilding, repairing, replacement,

alteration or reconstruction of such buillding or of any addition

thereto, the architect of such Party or such Party shall make a new

certification of Floor Area for such building as provided in the
foregoing provisions of this Section 4.8 and such Party’s Allocable
Share shall be correspondingly and appropriately adjusted to the
extent provided in such Party’s Allocable Share Agreement.

08/03/95\s0337\REA2. red
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Section 4.9 Bxergige of Approval Rightg. BExcept with respect
to requests for changes which are based upon Developer’s failure to
conform to the general design data as set forth in Sections 4.1,
4.2 and 4.3 hereof, or other requirements of this REA, no Party
shall, in exercising its right of approval over any plans set forth
in this Article 4, make any unreasonable request, or any request
whatever which would materially or unreasonably increase the
charges or cost of the work to be performed.

Section 4.10 Common Improvement Work Plans. Developer shall
prepare or cause project professional consultants and utilicy
companies to prepare improvement plang and specifications
(hereinafter "Common Improvement Work Plans®") for the design and
construction of the Shopping Center (excluding each Major’s Store}
as provided in Article €. The design criteria for the Cammon

Improvement Work are set forth in the Technical Specifications

attached to the Allocable Share Agreements of the Majors. Prior to ’

commencing the above, any Party which has preference as to
particular type of installation shall furnish Developer a detailed
drawing of such installation ox portion thereof for incorporation
in the Common Improvement Work Plang. Within fifteen (15) days
after the completion of the Common Improvement Work Plans,
Developer shall deliver to each of the Majors one (1) ccmplete.
reproducible set of such Common Improvement Work Plans. All
Parties agree that time is of the essence and the notice
requirements under Secticn 28.6 shall not apply to this Section
4.10. All Parties will provide comments to Developer no later than
fifteen (15) days after receipt of submittal. All Parties agree
that failure to respond within this time period will constitute an

... ..approval of the submittal. The Common Improvement Work Plans are
) not intended to include building improvements to be constructed by

‘”.'_.Ehe Parties within their respective Store Sites, but such plans

ghall designate the location of each Store and shall designate the

‘general locations of truck ramps, and shipping and receiving areas

eé_rving the Stores. The Common Improvement Work Plans shall

. include:

47
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Schematic Site Engineering Plans: On or about
February 23, 1993, Developer submitted Schematic
Site Bngineering Plans to each of the Parties for
their review and approval. Such plans include
anticipated site grading and storm inlet locations,

a general utilicy plan indicating proposed water,
wastewater, electricy gas, and telephone
distribution on the site, and the tap locations to
eacn Store. Thege plans shall be in accordance
with all applicable municipal, state and federxal
laws, rules and regqulations of all govermmental
agencies having jurisdiction over the Shopping
Center. All utilities shall be below ground.

Final Site Engineering Plans: Developer shall cause to be
submitted Final Site Engineering Plang and specifications
in reproducible form to each of the Parties for review
and approval. Such Final Site Engineering Plansg shall be
developed from the approved Schematic Site Engineering
Plans. If a Party does not disapprove and gpecify any
cbjection or make a proposal to the Developer that would
modity t.hé Final Site Engineering Plans (such change to
not change the approved site plan) within thirty (30)
days from the date of receipt of such plans, such plans
shall be deemed approved by such Party. If there is an
objection or proposal from any Party, the Developer shall
cause the plans to be modified to the satisfaction of
this disapproving Party, provided the disapproval does
not change the previously approved site plan, and that
said change is in accordance with reasonable standards
and construction methods and procedures.

Approval and Delivery of Plans: Developer shall cause all
Common Improvement Work Plans to be gtamped *approved®,
dated, and signed by the Project Architect or engineer
and thereafter maintained in a safe and convenient place..

The Developer shall cause a reproducible copy of the
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approved Common Improvement Work Plans to be delivered to
each Party upon request.
Section 4.11 Changeg in Plans. Changes may be made in
approved Developer Working Drawings and the Common Improvement Work

Plans only by the written approval of the Parties. Any such plans

which differ from the last previously delivered plans shall ‘
indicate the nature and extent of the changes. The Party or
Parties requesting any such changes shall pay any additional costs
incurred in connection with such changes; provided, however, the
raquesting Party or Partieg shall pay such additional cost only if:
(A) the request for change is made after such Party or Parties has
or have first approved the Developer Working Drawings and (B) the

requeat for change is not the result of an error by the Project

et e Voo ME A AL W X 4

Architect, governmental requirements or a pre-existing condition.
The cost o©f such changes shall be egtimated by the Project
Architect and approval obtained from the Party responsible for the
payment thereof in its gole digeretion prior to issuance of
authorization for the work to proceed., If such Party fails to
agree to said cost, Developer shall not be cbligated to perform the
work. In the event any Party shall fail to respond to such change
in writing, within thirty (30) daye from the date of submission of
such change, and Developer shall thereafter have given such Party
a second notice and such Party has failed to respond within fifteen
(15) days of such second notice, subject to the requirements of

Section 28.6C, such change ghall be deemed to have been approved by
such Party.

Section 5.1 Commencement Qf Constructlion. Developer agrees,
'qti .a date as soon as reasonably possible after approval by the

Majors of the Developer Working Drawings and Common Improvement

: wblrk Plans, as provided in Article 4, to commence construction of

the Developer Improvements and thereafter diligently proceed to
- : completion of same. Developer shall be conclusively deemed to have
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commenced congtruction, for purposes of the requirement set forth

in the preceding sentence, upon the date that Develcoper shall have

commenced the actual physical work on the foundations of the
Developer Improvements pursuant to firm contracts for the
construction of such Developer Improvements. As used in this
Article, "construction® includes initial construction under thisg
REA, and except where otherwise specified, subsequent construction,

alterations, saintenance, repair, restoration, rebuilding,

3
B
1

demolition and razing carried on in the Shopping Center.

Section 5.2 Mapner of Comstruction. The Developer

Improvements shall be constructed at Develeoper’s sole cost and

;
il expense in accordance with the requirements of this REA, including,
‘ without limitation, the approved Developer’s Improvement Plané and
1 Working Drawings, in the location shown therefor on Exhibit B, with
{ the exterior walls therecf conforming to the building lines shown
1 = on Exhibit B, and not exceeding the height set forth t:herefor in
| Exhibit C.  The Developer Mall Stores shall contain not less than
the Minimum Ploor Area set forth in Section 8.1 nor more than the
Permitted Bxpanded Floor Area.

Section 5.3 Time for Completion and Opening of Develover
Improvements. On or before the Scheduled Opening Date, but not

prior to the date that at least one (1} of the Majors are actually

open for business, or are ready te open, Developer shall: (1)

complete construction of the exterior walls and roofs, Developer

Mall Stores, the BEnclosed Mall, and any temporary closures which

‘may be required to conceal non-finighed tenant space and (2) have
. the entire Enclosed Mall open to the public for pedestrian traftic
L and completely functional and Operating, and free from any
- ‘ obstructions and {(3) have used its diligent efforts to have not

less than sixty percent (60%) of the Initial Planned Floor Area on
ITV_e'acb. level of the Encloged Mall either open for business or leased

‘under leases requiring the occupants to open for business oz ox

" before the Scheduled Opening Date.
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ARTICLR 6
COMMON IMPROVEMENT WCRK CONSTRUCTION

Section 6.1 Developer’s Comstruction Puty. Upon approval of
the Common Improvement Work Plans provided for in Section 4.10,
Develcper shall enter into wricten contracts for all work required
to construct the Cammon Improvement Work, except for the SAD Work.
Notwithstanding anything to the contrary contained herein, it is
understood and agreed that the SAD Work, although a part of the
Common Improvement Work, will be done, performed and constructed by
SAD 223 and paid for with funds generated by SAD 223, Developer’'s
ccntr.:act: with its general contractors shall expressly provide that
ho other Party shall have any liability for any portion of the cost
of the construction of said improvements pursuant to such contract.
Any such contract or contracts made with a general contractor shall
include provisions requiring a bond of each such general contractor
covering performance, completion and labor and material payment
with respect to that portion of the Common Improvement Work to be
performed by each sﬁch general contractor, naming the general
contractor as principal and the Parties, jointly and severally, as
obligees, which bond will cover i:he full amount of the construction
contract price for such Common Improvement Work. beveloper agrees
to pursue diligently the construction <f the Common Improvement
Work hereinafter defined and described (excluding SAD Work), in
accordance with the Common Improvement Work Plans, and Developer
agrees that the Common Improvement Work (excluding SAD Work) shall

ke substantially completed at least thirty (30) days before the

Scheduled Opening Date except for landscaping, finish paving and

striping of the Automobile Parking Area for which Developer shall

< use diligent efforts to complete such landscaping, finish paving

and striping not later than seven (7) days prior to the Scheduled
bpening Date. Developer shall fully camplete all such Cammon

" Improvement Work {excluding SAD Work) prior to the Scheduled
dpening Date.

Section 6.2 "Common JImprovement Work® Defipned. The temm

*Common Improvement Work" refers to the work which (i) Developer
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hereby agrees to construct, perform and camplete, or (ii) SAD 223
ghall congtruct and complete, in accordance with this Article s,
and shall include the installation and constructionm of all Common
Area improvements and all off-gite improvements required to be
installed and constructed in accordance with the approved Common
Improvement Work Plans. The term "Common Improvement Work" ghall
not include any work related to the Enclosed Mall or the Perimeter
Sidewalks. SAD 223 has employed BRasterling & Associates of
Albuquergue, New Mexico, as SAD 223'sg Engineer for the design and
inspection of all of the Common Improvement Work which is to be
done and paid for by SAD 223 ag afaresaid.

Section 6.3 Items Included withipn Common Improvement Work.
The Common Improvement Work shall comsist of all work contemplated

by the Common Improvement Work Plans (including design, plamning,

installation, construction, scheduling and coordination of such
work) , and such other work as may be necessary to accomplish the
integrated development of the Common Area, including but not
limited to, the following (all items of Common Improvement Work
which congtitute SAD Work being noted as such):

{A} Providing "On-Site Improvements® which are the following
improvements to be installed on the Shopping Center Site:

(1} Demolishing, clearing, grading,
excavating, £illing, ©backfilling and
compacting the entire Shopping Center
Site, including any undercutting and/or
gtabilization of subgrades pursuant to
approved Technical Specifications,
excluding the placement and compaction of
any backfill adjacent to any Store that
may be required as a result of the
excavation of the building pad or
foundation of such Store, which backfill
work shall be done by and at the so6le
cost and expense of the  Party

constructing such Store. Notwithstanding
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the preceding sentence, Developer shall
provide backfill for any Major‘s Stores,
if requested by a Major, to the extent
Developer then has such excess backfill
available at the Shopping Center Site.
Such Gack£ill shall be supplied to such
Major without any warranty or
repregentation of Developer as to its
guitability for such Major’s purposes,
and such Major shall Indemnify Developer
relating to the backfill. Said clearing
and grading will include the construction
of any retaining walls (excluding any
truck dock retaining walls) and berms
within the Automckile Parking Area and
along the perimeter of the Shopping
Center Site which are necessary to
implement the Plot Plan as set forth in
Exhibit B to this REA;

Providing a complete Automobile Parking
Area lighting system, including concrete
bases, conduits, wiring, fictings,
fixtures, panelboards, switches,
photoelectric switches and/or electric
time clocks for the installation and use
of said Automobile Parking Area lighting
gystem, and providing parking 1lot
identificarion and traffic control signs
and entrance and exit signs and
underground wiring for lighting of all

such c=igns as may be illumipated all in

accordance with approved Technical
Specifications;

paving the Automobile Parking Area,
including interior roads and goa.d systems
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on the Shopping Center Site, including
entrance and exit driveways; installing
concrete  curbs, iglands, sidewalks
{excluding Perimeter Sidewalks which are
to be designed and constructed in
accordance with Section 6.7 hereof, and
concrete aprons adjacent to each Party’s
Store); and parking lot striping and
painting, including directional painted
gigns, on the Shopping Center Site; all
in accordance with Bxhibit B hereto;
Providing the main trunk sanitary sewer
and sganitary sewer sgystems, lines and
laterals and appurtenances, which shall
conform to approved Technical
Specifications {SAD Work}:;

Providing a fire protection gystem in
accordance with approved Technical
Specifications. In addition, all fire -
protective systems must be approved by
Pactory Mutual Engineering Company (SAD
Work) ; ‘

Providing suitable electric and gas
service in accordance with approved
Technical Specifications;

Providing telephone service,
telecommnications and, f£or each Major,
cable television serxvice, in accordance
with approved Technical Specifications;

Providing storm sewer lines in accordance
with approved Technical Specifications
{(SAD Work) and providing storm sewer
laterals in accordance with Technical
Specifications;
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on the Shopping Center Site, including
entrance and exit driveways; installing
concrete curbs, islands, sidewalks
(excluding Perimeter Sidewalks which are
to be designed and constructed in
accordance with Section 6.7 hereof, and
concrete aprons adjacent to each Party’s
Store); and parking lot striping and
painting, including directional painted
signs, on the Shopping Center Site; all
in accordance with Bxhibit B hereto;
Providing the main trunk sanitary sewer
and sanitary sewer systems, lines and
laterals and appurtenances, which shall
conform to approved Technical
Specifications (SAD Work);

Providing a fire protection system in
accordance ‘with approved Technical
Specifications. 1In addition, all fire
protective systems must be approved by
Factory Mutual Engineering Company (SAD
Work) ;

Providing suitable electric and gas
service in accordance with approved
Technical Specificatious;

Providing telephone service,
telecommunications and, for each Major,
cable television service, in accordance
with approved Technical Specifications;
Providing storm gewer lines in accordance
with approved Tecbnical Spec¢ifications
(SAD Work) and providing storm sewer
laterals in accordance with Technical
Specifications;
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(9) Providing domegtic water 1lines and
laterals in accordance with approved
Technical Specifications (SAD Work);

(10) Providing Site perimeter landscaping and irrigation
gystems as required to provide for the proper
maintenance thereof (SAD Work);

{11) Providing landscaping of the Common Area and
irrigation systems as required to provide for
the proper maintenance thereof, except the
area within the Perimeter Sidewalks as such
area relates to any Major’s Store; and

(12) Providing all amenities such as benches, trash
baskets, public telephones, drinking
fountaing, bicycle racks, decorative features
and other facilities for cthe comfort of

- Permittees.

(B) Providing *Off-Site Imptcvements' ‘which a}:e for the
general benefit of the Shopping Center Site lncluding, without
limitation, -the following improvements to be installed off of the
Shopping Center Site:

(1) A water line or iines running to the
property line of the Shopping Center Site
and connecting the water system on the
Shopping Center Site to a municipal water
facility. or if such a facility is not
available, to an adequate well,
reservoir, water tower or other water
source approved by the Parties and
equipoed with adequate pumping
facilities, all of which shall comply
with all applicable governmental
regulations and shall provide an adegquate:
and satisfactory rate of flow and
pressure necessary for the full enjoyment

of each Party’s Store and of the Common.
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Area on each Party‘'s Tract, including the
operation of such a sprinkler system as
may be installed by the Parties or as may
be required by law or Factory Mutual
Engineering Company (SAD Work);

A sanitary gewer line (or lines) running
to the property line of the Shopping
Center Site and coznecting the sanitary
sewer system on the Shopping Center Site
to municipal or private sewage facilities
or, if such facilities are not available,
to a sewage system approved by the
Parties as to location, engineering and
capacity, and which complies with all
applicable governmental codes and

regulations and is adequate to handle

sewage from each Party’'s Store (SAD‘

Work) ;

A gtorm sewer system (or systems) running
to the property line of the Shopping
Center Site and connecting the storm
sewer system(s) on the Shopping Center
Site to municipal, county, state, federal
or private storm sewer facilities and/ox
to the Retention Ponds, if any (SAD
Work) ;

Blectric lines running to the property
line of the Shopping Center 8ite and
connectad to the electrical service
system on the Shopping Center Site, which
shall be of sufficient capacity to
service each Party’s Store, the Common
Area and the Enclosed Mall;

Telephone lines running to the property
line of the Shopping Center Site,
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together with all connections therefrom
to the telephcone system on the Shopping
Center Site; and

{6} Access Roads and means of ingress and
egress and signalization, widening and
other street improvements as are shown on
Exhibit B, subject to gaovernmental
approvals and applicable laws,
ordinances, codes and regulations (SAD
Work) .

All of the above referenced lines and systems shall be located
within perpetual easements or public rights-of-way running from the
Shopping Center Site to the applicable utility source.

Section €.4 Ingurance, On the date hereof, Developer shall
provide each Major with evidence that Developer’s contractor {the
*Contractor®) has obtained the insurance coverage described below.
The cost of all such insurance shall be appropriately allocated
between On-Site Improvements and Off-Site Improvementg and the
portion allocable to On-Site Improvements shall be included in the
cost of construction. . All such insurance shall provide that the
same cannot be canceled without at least thirty (30) days prior
notice to each Party and that each Party shall be named as an
additional insured. Such insurance coverage shall consist of:

(A} Workers’ Compensation with limits of 1liability as
required by law and Employer’s Liability Insurance with limits of
not less than $1,000,000.00 per occurrence ir Contractor’s name;

(B) Commercial General Liability Insurance (including
contractual 1liability recognizing this REA and completed

. operations] written on an occurrence basis in Contractor’s name

with a combined single limit of not less than Five Million Dollars
($5,000,000.00), which may be a combination of primary and excess
(umbrella) liability coverage; and

(C) Automobile Liability Insurance in Contractor’s name with
bodily injury and property damage limits of not less than Pive
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Million Dollars ($5,000,000.00), which may be a combination of

~ primary and excess (umbrella) liability coverage; and

(D) Contractual Liability Insurance in Contractor’s name
gpecifically endorsed to cover the Indemnity agreement required of
Contractor (set forth below). Limits of liability shall not be
less than Five Million Dollars ($5,000,000.00), which may be” a
combination of primary and excess (umbrella) liability coverage;
and

(E) Builder’s Risk Insurance in Contractor’s name in all
risks policy customarily used in the State of New Mexico. The
coverage shall be in the amcunt of one hundred percent (100%) of
the completed insurable value of the Developer Improvements.

Developer agrees that all construction contracts shall contain
an Indemnity agreement whereby the Contractor shall Indemnify the
Parties against claims of third parties arising out of injuries or
damages suffered by the acts or omissions of the Contractor under
sucﬁ Vconst:ruction contract. The foregoing Indemmnity shall cover,
without limiting the foregoing language, all acts and omissions of,
and all injury to, the officers, employees and agents of contractor
and its subcontractors in connecticn with the work required to be
done under such construction contract, Developer shall use
diligent efforts to qausé' each construction contract with the
Contractor and each insurance policy provided by Contractor to
contain a waiver of subrogation clause in favor of each Party for
damage to property of each Party.

Section 6.5 Total BExpenditure to be Paid by Parties. All
costs and expenses for the Common Improvement Work (excluding the
SAD Work) required hereby are teo be paid and advanced by Developer,
and any reimbursement by the Majors shall be in the manner and in
rhe respective amounts provided for in the individual Allocable
Share Agreement entered into between Developer and each of the
Majors. Any costs and expenses in excess of such reimbursements

actually paid or that should have been paid shall be borne by

' Developer. BEach of the Parties agrees that its rights, duties and

obligations concerning the Common Improvement Work may be modified
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by its Allocable Share Agreement. In the event there is any
conflict or inconsistency between any provision of this REA and any
provision of an Allocable Share Agreement, the provision of the
Allocable Share Agreement shall govern as between the Parties
thereto.

Section 6.6 Separation of Work. For all purposes applicable
to the provisions of statutory law of the State of New Mexico, the
Common Improvement Work. the Enclosed Mall, and each of the Stores,
which may be integrated, shall nevertheless each be deemed a
separate and distinct work or improvement as to each Tract.

Secticn 6.7 Construction of Perimeter Sidewalks. Subject to
the applicable Allacable Share Agreement, each Party shall
construct or shall cause the construction of that part of the
Périmeter Sidewalks which lies within its Tract, which construction
ghall be performed at such Party’s sole cost and expense in
accordance with the plans and specifications with respéct thereto
and shall not be a part of the Common Improvement Work. The
location and extent of the Perimeter Sidewalks shall be as
designated on Exhibit B hereto, provided, however, the Parties
individually reserve the rigyt to make minor changes in the design, ‘
construction, location and extent of said Perimeter Sidewalks
within Store Sites to the extent the said changes are necessitated
by permitted changes in building design or configuration of a
Party’s Store, and such minor changes shall not require the
approval of the other Parties. Said changes to the Perimeter

 8idewalks shall be at the sole cost and expense of the Party so

requesting or making such changes. The curbs shall be constructed

~'by- Developer for the Majors as part of the Common Improvement Work

(except those on the Dillard Tract, which shall be constructed by

. Dillard).

Section 6.8

‘HWork. Developer shall cause the performance of the Common

Improvement: Work under (other than SAD Work to be dome and paid for

_."by ' SAD 223) any contract to be scheduled by the Project Architect

~in consultation with the Parties to coordinate such Common
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Improvement Work with the work of construction of the Stores of
such Parties and of the Devaloper Improvements. After such
consultation, Developer shall submit to each other Party for
approval time schedules for preparation of the building pads and
performance of all other Common Improvement Work and the plot plan
refexred to in Secticn 9.3(A), prepared so as to enable each Party
to achieve its Scheduled Opening Date. 1In addition, Developer
shall periodically deliver to each Party updated time schedules,
including any necessary revisions thereto approved by the Parties,
concerning such matters for the purposes hereinabove set forth.
Developer agrees, on a date asg soon as reasgonably possible after
approval of the Common Improvement Work Plans provided for in
Section 4.10, tc commence construction of the Common Area work and
thereafter diligently proceed to completion.

Section 6.9 Failure of Performance, If Developer fails to
complete construction of the Common Improvement Work by the date
required in Section 6.1, any Party may give a written notice to
Developer, with a copy of such notice to each other Party, setting
forth the specific items of Common Improvement Work that have not
been completed in accordance with Section 4.10 as required in this
REA. If such items are not completed within thirty (30) days after
receipt of such notice, or if the completion of such items is such
that it cannot be completed within such time, and if Developer
fails to commence the completica of such items or fails to use its
diligent efforts to cause the general contractor to commence the
completion of such items within such peried and diligently

progecute the same thereafter to completion, then, in either such

“ event, the Party giving such notice shall have the right to

complete the construction of guch items of Common Improvement Work,

‘ iﬁcluding the right to enter upon any Tract (but not the Floor Area

on such ‘Tract) to complete such items and to assume all obligations

of Developer with respect to the completion of such items, and

. Developer shall pay the reasonable and necessary costs thereof.
- Any: such amounts so expended by a Party may be withheld from

amounts otherwise payable to Developer or collection may be
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otherwige gought by such Party; provided, however, these provigions
shall be without prejudice to Developer to contest the right of the
Party electing to complete the construction to complete guch items
of Common Improvement Work or expend such monies and to withhold
guch amounts. If any Party elects to complete construction of such
items of Common Improvement Work, such construction shall be done
to the same quality, standard and manner as required of the non-
performing Party by the other provisions of this Article €, and the
Party performing such work shall Indemnify the other Parties
(except the non-performing Party) in connection with such work.
Section 6.10 SAD Work. Notwithstanding anything cogt:ained
herein to the contrary, Developer agrees that in the ewvent SAD 223
fails to complete the SAD Work, Developer will complete or cause to
be completed the SAD Work described above prior to the Scheduled
Opéning Date. If Developer is unable to cause the SAD Work
describad above to be completed prior to the Scheduled Opening
Date, the Majors’ sole remedy shall be to suspend their cbligation
to open their Stores to the public on the Scheduled Opening Date
and the Majors shall not be required to open their Stores until the
SAD Work described above is completed. Developer agrees to provide
to each Major, not less than one (1) time in any calendar month,
monthly updates and schedules regarding the status of the SAD Work.

Section 7.1 Copstruction. Subjec¢t to the provisions of this

 Article 7, each Major agrees to cause comnstruction of its Store to
‘be commenced, and thereafter diligently prosecute to completion, so
‘that each such Store shall be constructed within its Store Site,
'-wit‘:h, at least the Initial Planned Floor Area and no more than the

Parmitred Expanded Floor Area as gpecified therefor in Section 8.1,

‘a.nd to no greater height than as specified therefor in Exhibit ¢,

and shall be open to the general public for business on or before
its Scheduled Opening Date; provided, however, in no event shall

_any Major be required to commence construction prior to a date
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which is fourteen (14) months earlier than its Scheduled Opening
Date or eailier than thirty (30) days after the occurrence of all
of the following: (A) delivery by Developer to and  written
acceptance by such Major of its building pad prepared in
accordance with the provisions of approved Technical Specifications
of such Major and completion by Developer (with notice from
Develcper to each Major of completion) of such grading inm the
Shopping Center as necessary to permif commencement by such Major
of guch construction, (B) approval by the Majors of the Design
Development Improvement Plans and Common Improvement Work Plans,
{C) installation by Developer (and notice to such Major cf
installation) of temporary utilities and construction roads and
staging areas for the construction of the Major's Store, (D) prior -
commencement and diligent continuation of comstruction by Developer
of the Common Improvement Work pursuant to the provisions of
Arcticle 6 herecf, (B} approval by Develecper of all necessary
construction easements to the Major as provided in Section 2.4
hereof, (F)} prior commencement and diligent continuation of
construction of the Developer Mall Stores and Enclogsed Mall
pursuant to the provisions of Articles S and 6, (G) receipt by
Developer of all governmental entitlements, permits and approvals
necessary to commence construction upon the Developer Tract and the
Common Area, and (H) the non-existence of any conditions (except
deferral of Denney construction as permitted by Section 7.4), which

would prevent the other Majors frum commencing construction of

their respective Stores at the time such Major is prepared to

commence such construction.

*Commence (or "commencement® of) construction®, used in this

;\rticle 7 with respect to any Tract, means to commence (or the
B cominencemenx: of) actual physical work on the foundatiocns to be

: built on any Tract or as to Common Improvement Work, to commence

aCi:uaJ. physical work.

Bach Major agrees, on not less than twenty (20) days' written

. notice from Developer, that it shall cause its staging area to be

rélocatad on one occasion to an area and on a date acceptable to
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Developer and such Major to accommodate Developer’'s Common
Improvement Work.

Section 7.2 Qpening Dates of Majors. Subject to Sections
€.10 and 7.1 and Article 21, each Major shall be open for business
with the public not later than its Scheduled Opening Date:;
provided, however, that no Major shall be required to open for
business until (A) the entire Enclosed Mall, together with all
related cross-malls, shall have been completed and open te the
public for pedestrian traffic and shall be completely functional
and Operating, including being air-conditioned, heated, ventilated,
lighted, decorated and landscaped and free from cbstructions, all
as required by this REA; (B) thixty (30) days after substantial
completion of the Common Improvement Work (including, without
limjtation, the Utility Lines and the off-site improvement work
required pursuant to Articles 4 and 6); (C) sixty percent (60':) 9:
the Floor Area of Developer Mall Stores is open or about to open
{which sixty percent (60%) may include those tenants obligated to
be open for business with the public within thixty (30) days), and
the tenants comprising such sixty ‘percent: (60%) are reasonably
evenly distributed on two (2) floors and throughout the Enclosed
Mall; (D) compliance by Developer with the requirements of Article
5 and Sectiong 6.1 and 6.2; and (B) for Dillai:d. Ward, Mervyn'’s and
Poley’s, two (2) other Majors are open or are ready to .open
simultaneocusly, and for Penney, Dillard and two (2) other Majors
are open or are ready to open simul‘ta.neously; and provided,

further, that nothing contained herein shall preclude a Major from

- opening prior to the Scheduled Opening Date even though the
" conditions set forth above have not been satisfied, provided such
Major coordinates all opening activities with Developer.

" In the event of any delay by Developer in performing any of

" ite cbligations pursuant to this Section 7.2 or by SAD 223 in

connection with the SAD Work as identified in Section 6.3, the

. ‘Scheduled Opening Date for the Majors shall be postponed for a time
. period no greater than the number of days comprising such delay by
" 'Developer or SAD 223.
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Anything herein to the contrary notwithstanding, in no event
shall any Major be required to apen between Navember 1 of any
calendar year and February 1 of the next succeeding calendar year,
or during the forty-five (45) day pericd immediately preceding
Baster Sunday in any calendar year or during the period from May 1
to July 30 of any calendar year.

Section 7.3 QRelay ip copstruyction. If for any reason any
Major isg entitled to open after its Scheduled Opening Date and does
not open on its Scheduled Opening Date, such Major agrees that it
will cause its work to be done in such a manner as will not unduly
interfere with the operation of the Shopping Center and the use and
enjoyment thereof by Occupants and their Permittees. Such delayed
Major shall take and observe all necessary reasonable precautions
!:o; prevent and avoid any undue interference with or interruption of
the normal operation of the Shopping Center or aany injury to
persons or property during the performance of its work, and shall
confine the storage of equipment and materials and the staging of
its construction to its staging area shown on Exhibit B and use
diligent efforts to have its contractors and subcontractors use
only those construction entrances designated by Developer and
approved by the Majors for such purposes. Notwithstanding any
vaiver or release of liability or any other Indemnity contained in
this REA, it is understood and agreed that such delayed Majoxr shall
Indemnify the other Parties and their respective Permittees against
all loss, damage, claimsg, costs, expenses, actions and liabilities

actually or allegedly arising cut of the work to be done and

performed by it and its contractors on the Shopping Center Site,
including, without limitation, any and all claims for bodily injury
and property damage; and that such Major shall, at its gole cost

and expenge, repalr, replace and restore any improvemants of any

other Party, including Common Area, Developer Improvements, Store:

Sites, Tracts or Stores of any other Party, or any other work-in-
[
place on the Shopping Center 3ite, which is damaged or destroyed as
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Section 7.4 Deferral of Penpey Copstruction. It 'is
understocd and agreed that, becaugse Penney’s Scheduled Opening Date
is later than the Scheduled Cpening Dates of the other Parties,
Penney will be performing its construction work after construction
of the Common Improvement Work, the Develgper Improvements and the
other Majors’ Stores have been completed and the Common Area and
Stores of the other Parties have been opened for business with the
public. Accordingly, Penney covenants and agrees that it will
cause its work to be done in such a manner as will not unduly
interfere with the operation of the Shopping Center and the use and
enjoyment thereof by Occupants and their Permittees. Penney shall
take and observe all necessary reasonable precautions to prevent
and avoid any undue interference with or interruption of the normal
operation of the Shopping Center or any injury to pexsona or
property during the performance of its work, and shall confine the
storage of equipment and materials and the staging of its
construetion Ec its staging area shown on Exhibit B and use
diligent efforts to have its contractors and subcontractors use
only those construction entrances designated by Developer and
approved by the Majors for such purposes. Notwithstanding any
waiver or release of liability or any other Indemnity contained in
this RBA, it is understood and agreed that Penney shall Indemnify
the other Parties and their respective Permittees arising out of
the work to be done and performed by it and its contractors on the
Shopping Center Site, and that Penney shall, at its sole cost and

.expense, repair, replace and restore any Common Area, Developer

~ Improvements, Store Sites, Tracts or Stores of any other Party, or

ahy other work-in-place on the Shopping Center Site, which is

N dAhiagéd or destroyed as the result of its construc¢tion.

Section 8.1 Fleor Area. The Initial Planned Floor Area and

" ‘the Minimum Floor Area of each of the Parties, and the Fermitted
Bxpanded Floor Are¢a of May and Dillard and corresponding Minimym
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- Floox Area for such expansions, on the Shopping Center Site is as
follows:
Eloor Area Floor Area Elogx. Area

Developer Mall Stores 314,583 240,000 .--
Ward Store (exclusive
of Ward TBR) 94,090 78,000 .--
Ward TBA 8,370 -0- ---

I May Store 161,349 126,600 158,610

| Dillard Store 165,305 140,000 203,705
Penney Store 120,916 93,000 159,716
Mervyn'’sa Store 81,527 70,000 ==
Entertainment/cinema 100,800 N/A ---

. Each Party shall initjally construct not iess than its Initial

Planned Floor Area and not more than the Permitted Bxpanded Floor

L Area as set forth above, attached and having direct access to the
i Enclosed Mall on two (2) levels as shown on Exhibit B.

Section 8.2 Haighta and Locations. The heights of buildings

in the Shopping Center Site shall not exceed those sgpecified in

Bxhibit ¢. Roof top mechanical and communication equipment (such

as satellites and microwave dishes, antennas, laserheads and
agsgsoclated equipment} not located within a penthouse or the like

shall be screened sc as to be hidden from public view from adjacent

public streets and highways in accordance with all applicable
fedaral, state and local laws, fules and regulations, except for :
vigibility from atreet level which is even with or higher than the : p
roof of the buildings on which such mechanical equipment is | ‘
located. 3

Each of the Parties covenants and agrees with each other that
.. no.building or buildings or improvements, other than Common Area
improvements, shall pe erected or expanded on its Tract, except

" within its store Site.
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; Section 8.3 Uges. Neither the Shopping Center Site nor any

part thereof shall be used, and noc Store or other improvement ‘

thereon shall be constructed, maintained or used, for any use or
purpose during the Term of this REA other than (A) retail
merchandising and retail rgervice establishments customarily found
in a first class enclecded mall regional shopping center in New
Mexico (including, without limitation, restaurants, cafeterias,
theaters, the Ward TBR and financial institutions and services) and
(B) offices incidental to a retail use which are compatible with a
first class regional shopping center containing a two (2) level
‘ encloged mall, except that the Developer Mall Stores may contain an
auditorium or public meeting rooms (which auditorium or public
meeting rooms shall not contain more than 5,000 square feet) or
such other uses as are permitted in this REA as aforesaid.

Notwithstanding the foregeing, at any time when one or more Majors

is operating (i) no building in the Shopping Center Site éha.ll be
used primarily for general office purposes, (ii) not more than ten
percent (10%) of the Floor Area of the Developer Mall Stores may be
used for retall service uses and office uses (excluding theater or
restaurants from such calculation) and (iii) no portion of the
Developer Improvements shall be utilized as a theater and/or an
arcade except in auch location(s) specifically shown on Bxhibit B.

Section 8.4 Limiration on Defximental Characterigtics. No
use or operation will be made, conducted or permitted on any part
of the Shopping Center Site which use or operation is clearly
incompatible with or inimical to the development or operation of

the Shopping Center as a firgt class enclosed mall regicnal

d ' - shopping center. Included among the uses which are so incompatible
S " or inimieal are uses or cparations which produce or are accompanied
= o by the following characteristics, which list is not intended to be
all-inclusive:
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(A) Any noise, litter, odor or other activity which may

-
pAErinkad

constitute a public or private nuilsance;

|

!

(B) Any unusual firing, explosive or other damaging or" o
dangerous hazarzd; ‘ Sk
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(C) Any warehouse operation, or any assembling,
manufacturing, distilling, refinirng, smelting, industrial,
agriculture, drilling or mining operation;

(D} Any trailer court, mobile home park, lot or showrocom for
sale of new or used motor vehicles, labor camp, junk yard, stock
yard or animal raising (other than pet shops and veterinarians,
provided they otherwise comply with the provisions of this Section
8.4):

(B} Any dumping, disposal, incineration or reduction of
garbage or refuse other than handling or reducing such waste if
produced on the premises from authorized uses and if handled in a
reasonably clean and sanitary manner;

(F) Any commercial laundry or dry cleaning plant, laundrcmat,
vet:erina.ry hospital or car washing establishment;

(G) Any automobile body and fender repair work or any
gasoline or fuel pumps, and except for the Ward TBA, an automecbile
service sgtation; or _

(H) Any autcmobile customizing work unless such work is
performed at the Ward TBA;

(I) Any health club or fitness center;

(F) Adult book stores or cinemas, "peep shows", or operation
of a business devoted primarily to providing enterfainment or the
sale of products of an obscene or pornographic nature or of a
predominantly sexual nature;

(X). Any cemetery, mortuary or ¢rematorium; and

(L) Any theatres or arcades except as shown on Exhibit B.

Section 8.5 Non-Intexference With Common Area. In order to

. prevent interference with the use of the easements granted tg t:he
_ ‘ Parties under Article 2 or with the proper Operation and appearance
- ‘of the Shopping Center, nc merchandise and/or services shall be

displayad; sold, leased, sgtored or offered for sale or lease

ocutside the physical 1limits of the Floor Area, except. for
: oc?;gaional Shopping Center-wide promotions first approved by the

Parties in their reasonable discretion; provided, however, in no

- ‘event shall any such promotions be held within the Automobile

68
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Parking Area unless approved by the Majors, in their sole and
abgolute judgment, or in a Major‘'s Court, unless approved by the
Major, in its sole and absolute judgment.

Section 8.6 Obstructions. No fence, structure or other
obgtruction of any kind (except as may be permitted herein or
indicated on Exhibit B, or except for decorative features and
customer conveniences as shown on the approved Common Improvement
Work Plans) shall be placed, kept, permitted or maintained upon the
Common Area.

BExcept as otherwise provided in this REA, no changes
(exclusive of any changes required by law) shall be made in the
Common Axea cor the location or design of the Common Improvement
Work on a Tract or in any improvements, tabulations or notations
shown on Exhibit B prior to the Termination Date except tokr minor
changes to amenities and landscaping adjacent to each Party’s Store
or within the Encleosed Mall and no changes shall be made in the
Court of any Major without the prior approval of such Major, which
may be withheld in the sole and absolute discretion of such Major.

Section 8.7 Kiopks and Merchandise Cartm,

A. Notwithstanding anything to the contrary contained in
this REA, Developer shall be permitted to conduct retail activities
from no more than four (4) kiosks within the Enclosed Mall, which
kiosks may only be located within the areas specifically shown
therefor as "Kiosk Areas" on Exhibit B, and provided further, that
each such kiosk does not exceed twelve (12') feat in height, does
. not: occupy an area vhich exceeds 150 gquare feet, and provides not

" }gsg_ than the greater of: (i) twelve feet (12*), or {ii) the
. .distance required by applicable building c¢codes for Bermalillo

o _County, New Mexico and for the Stats of New Mexico, of lateral

' "éléggance around 2ll sides of each such kiosk for unimpeded
pedegtrian passage. No kiosks shall be erected at any other

“location in the Shopping Center unless approved by all Parties to

". this RBA, except for ome (1) courtesy and public information kiosk

" 'in the Bnclosed Mall in the location designated on Exhibit B, which

. . ‘ehall not. exceed ninety-six inches (96") in height and cne hundred
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(100) square feet in area. Developer ‘shall be permitted to have a
seasonal wrapping and mailing service during the pariod from
November 1 through December 24 only in those areas of the Bnclosed
‘: Mall approved in writing by the managers of the Stores of the
E Majors. No such kiosk shall be used as a food or beverage
digpensing facility, except for the sale of rpackaged food
! . merchandise; provided, however, that nothing contained herein shall
: prohibit or restrict the use as a "food court” cf that portion of

the Shopping Center designated as such on Exhibit B. No kiosk

shall restrict visibility to any of the Major‘’s signs nor contain

any exposed electrical cords or conduits beyond the area designated
on Bxhibit B for kiosks.

B. Notwithstanding anything to the contrary contained
herein, the Parties agree that the Developer shall be permitted to
conduct retail activities from no more than twenty (20) merchandise
carts within the Enclosed Mall, which merchandise carts may only be
located within the area specifically shawn therefor as "Cart Areas"
on Bxhibit B and shall be arranged to promote reasonable access and
pedestrian traffic in the Cart Areas.

All such retail sales made from the merchandise carts shall be

. conducted (1) in conformity with first class shopping center
industry practice and gtandards, (2) s0 as not to interfere with

t;he uge of, access to, or obstruct the vigibility of the entrances

to the Stores of the Majors or the signe of such Majors, (3) so as
to maintain a minimum clearance arcund all sides of each
merchandise cart of at least twelve feet (12'), B0 as not to impede
or interfere with circulation of pedestrians within the Enclosed
Hail and the use of Permittees of the Bnclosed Mall, {4) so that
all merchandise, fixtures, storage and display cases and boxes, and

all other related paraphernalia, shall be on or within the
mérchandise- carts and not under or beside the merchandise carts,
'(5) 80 as not to create any litter or excessive noise, (6) so that
the merchandise carts will remain in a stationary positicn during
the hours of cperation of the same, and (7) sc as not to contain

any exposed electrical cords or conduit beyond the area designated

70
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on Bxhibit B for each merchandise carct. The merchandise carts
shall be of open construction and shall nct exceed eight feet (8')
in height, eight feet (6’) in length and four feet (4') in width.
No merchandise cart shall be used as a food or beverage dispensing
facility, except for the sgale of packaged focd merchandise intended
for consumpticn away from the Shopping Center; provided, however,
that nothing contained herein shall prohibit or restrict the use as
a *focd court" of that portion of the Shopping Center designated as
such on Exhibit B.

Section 8.8 Expaneion of May, Dillard and Penney. May,
pillard and Penney each have the right (but not the obligation) at
any time and from time to time, to expand their respective Stores
to the Permitted Expanded Floor Areas (each hexreinafter called an
*EBxpansion") to be located in the expansion areas of the respective

Tracts shown and designated as "Bxpansion Area" on Exhibit B. The

Permitted Expanded Flcor Rrea of such Expansion Area shall be

attached to and integrated with the Major’s Store. On or before
the time construction of such Expansion is commenced, the Major
causing such Bxpansion shall perform all modifications and
restoration to add to and réplace Autcmobile Parking Area on such
Major’'s Tract as required in accordance with plans and
specifications prepared by such Party and approved by the other
Parties, to provide sufficient Autcmcbile Parking Area for such
Bxpansion to satisfy the parking ratio requirements of Section
10.3. Bxcept as otherwise provided in this Saction 8.8, such Major
shall, at its own cost and expense, perform all work required to
modify and restore the Common Area due to construction of the
Bxpangion. Bach Major shall have the option to relocate and to
require the Developer to relocate any utilities atfected by such

ion and the relccating Major shall reimburse Developer for
all such relocation costs. In proceeding with an Bxpansion, the
Majora shall caomply with Sections 4.6, 4.7, 4.9 and Articles 6 and

9. The Bxpansion Areas shown on Exhibit B shall be Common Area.

until construction of an Expansion is commenced.
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ARTICLR 9
GENERAL CONSTRUCTION REQUIREMENTS

Section 9.1 Intexference With Construction. Bach Party
severally agrees, as to any work performed by it during the Term of
t:his REA, to perform such work (A) so as not to cause any
unnecessary increase in the cost of construction of any of the
other Parties, (B) so as not to irterfere unreasonably with any
construction work being performed on the remainder of the Shopping
Center Site, or any part thereof and (C} so as not to interfere
unreasonably with the use, occupancy or enjoyment of the remainder
of the Shopping Center Site or any part thereof.

Section 9.2 (Construction Barricadegs. From and after the
opening of any Party’'s Store abutting cn the Enclosed Mall, but not
prior to its Scheduled Opening Date, each Party (and such Party’s
Occupants) thereafter erecting or constructing any building shall
erect and écust:ruct, or cause to be erected and constructed, a
woven wire or solid barricade at least eight feet (8') in height,
surrounding the building or portion thereof so being constructed.
Such construction barricade shall be kept in place, in good
condition and repair, until hazardous conditlons, if any, to
Permittees no longer exist and until the building so being
constructed is secure from unauthorized intrusion. All solid
barricadaes shall be painted in colors approsved by the Project
Archiriect.

Section 9.3 Submission of Plana and Schedule. At least sixty

(60). days’ prior to the commencement of the work to be performed by

- any. Party, Developer shall submit, or cause the Project Axchitect
.to.submit, to each Party for approval (which approval shall not be
\un:jeaéonably withheld): (A) a plot plan of the Shopping Center

showing, as respectas the improvements to be constructed by each

Party, material and equipment storage areas, conztruction shacks

. and other temporary improvements including staging areas, access
"-'r“our.es to be used during the course of such construction, and
. workers’ parking area; and (B) a time schedule indicating the
‘ #ﬁpruximate date or dates upon which each portion of the Shopping
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Center used for the purposes referred to in the preceding clause
(A}, including On-Site Improvements and pad preparation for each
Major, shall cease to be so used by each Party. Within thirty (30)
days after the submission of such plot plan and such time schedule,
each Party shall notify the Project Architect of its comments and
the Project Architect shall notify the Party submitting the same
whether the same are approved or disapproved, specifying the reason
therefor if disapproved, provided that a failure by the Project
Architect to give such notice within thirty (30) days of receipt of
such comments shall constitute approval thereof by the Project
Architect. If the plot plan and/or the time schedule shall be so
disapproved (specifying the reasons for such digapproval), the
Project Architect and the Party or Parties affected shall
coordinate the revigion of the same in order to prevent conflicts
in construction.

Section 9.4 Workmanship. Bach Party shall obtain prior to
commencement of any construction to be performed hereunder 'all
permits, consents, licenses, approvals and authorizations from any
governmental or quasi-governmental agencies or bodies necessary for
commencement and performance of such construction. BEach Party
agrees that all construction to be performed hersunder by such
Paxty during the Term of this REA shall be done in & good and
workmanlike manner, with first-class materials and in accordance
with all applicable laws, rules, crdinances and regulatious and the
tarms of thig REBA. BEBach Party shall pay all costs, expenses,
liabilities and liens arising out of or in any way connected with

its construction. Any construction commenced shall be diligently

- and expediticusly prosecuted to completion. Developer shall, upon

demand, deliver to the other Party or Parties demanding the same,

an architect’s certificate or other evidence of completion of the

‘Common Improvement Work in compliance with all applicable laws,

ordipances, regulations and rules ‘and in substantial compliance.

with the approved Common Improvement Work Plans, and shall provide
;. evidence, upon a Major’s request, that all costs, liabilities and
liens arising out of or in any way connected with such construction

G3/03/93\s033T\REA2 . red
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have been fully pald and discharged of record, or Eclz’xt!el;ted,and
bonded, in which event any judgment or other process issued ir such
contest shall be paid and discharged before execution thereupon.
Nothing herein shall be deemed to prohibit a lien secured by a
Mortgage on a Tract.

Section 9.5 Coordiparion. Bach Party, as respects itsg
cohstruction, shall use all reasonable efforts to cause its
architects and contractors to cooperate and coordinate its
construction with the architects, contractors and construction work
of the other Parties to the extent reasonably practicable, to
achieve the aobjectives get forth in Sections 9.1 and 9.3 of this
REA.

Secﬁion 9.6 Mechanig’s Liens. In the event any mechanic’s
liens or other atatutory lien shall be filed against the Tract of
any Party, the Party who ordered or contracted fcr the work or
materials or which caused the same to be ordered or contracted on
account of which the lien was filed hereby covenants (A) to pay the
same and have it discharged of record, promptly, or (B) (1) to take
such action as may be required to reascnably and legally cbject to
fluch lien or to have such lien removed from such Tract, and (2) to
furnish such affidavita, Indemnities or other agreements as may be
required to obtain title insurance coverage against any loss
ariging out of sguch lien, and in all events agrees to have such
lien released and discharged prior to the foreclosure of such lien
by paying the indebtedness which gave rise to such lien or by
posting such bond or other security as shall be required by law to
' ‘obtain such release and discharge. A Party’s obligation to c¢bserve
and perform any provision of this Section 3.6 shall survive
' eﬁ:éira!:ion of the Term of this REA.

Section 9.7 Indemnity. RBach Party, as to work or materiala
.ordexed or contracted for by it or its Permittees, or deemed to
A have been ordered or contracted for by it (Developer being deemed
: t:;a have contracted for all Common Improvement Work), covenants and
ig?ééé to Indemnify each other Party and the Tract of each other

Party on account of claima of lien of laborers or materialmen, or
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' others (including any attorneys fees incurred by any other Party on

account of such claims of lien of laborers or materialmen, or
others), for or arising out of work performed or supplies
furnished, pursuant to such ordar or contract and against all

claims, costs, expenses and liabilities attributable to any such

work.

ARTICLE 10

Section 10.1 Epnclosed Mall - Standards. From and after the
Scheduled Opening Date, if at least ocne (1) Major is open and
Operating, Developer shall Operate and maintain, or cause to f:e
Operated and maintained, the Enclosed Mall in accordance with
Section 20.1 and with Exhibit B and in first-class good order,
condition and repaiyr, without expense to any Major, except as set
forth in the separate Allocable Share Agreements between Developer
and each Major. As used in this Article 19, ﬁhe term *maintain®,
and various forms therecf, shall mean, collectively, inspect,
maintain, clean, repair, replace and, where appropriate, light.

Without limiting the generality of the foregoing, Developer,
in the maintenance of the Enclosed Mall in accordance with the
practices prevailing in the operation of similar type first-class

-multi-level enclosed mall regional shopping centers in New Mexico,

ghall obgerve the following standards:
A. Maintain the floor surface of the Enclosed Mall, keeping

' 1t level and smoothly and evenly covered with the type of surfacing

material originally installed therecn, or such substitute thereof

- as shall have been approved by the Parties.

B. Regularly remove all papers, debris, £ilth and refuse

!:om the Bnclosed Mall and wash or thoroughly sweep the surface of
the ‘Enclosed Mall.

. 7 C.. Maintain and regularly clean lighting fixtures and other
lighting equipment within the Enclosed Mall and relamp and.
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reballast promptly when needed, except any accent lights installed
by a Major pursuant to Section 2.8.

D. Maintain the landscaping within the BEnclosed Mall,
refurbishing and replacing as necegsary to keep all such
landscaping in a first-class, thriving condition.

E. Maintain, repair and replace all signs of the Enclosed
Mall and use all reasonable efforts to cause the Occupants of the
Developer Mall Stores to maintain their storefront signs in a clean
and orderly condition, including relamping and repairing as may be
regquired.

F. Employ courteous trained security personnel to patrol the
Enclosed Mall, in such numbers and during Store hours and such
other hours, as may be prudent for the safe and orderly Operation
of the Enclosed Mall.

G. Maintain and keep in a sanitary condition public
restrocms and other common use facilities within the Enclosed Mall.

H. Clean, repair, replace and maintain all utilicy systems
that are a part of or serve the Enclosed Mall. -

I. Clean and maintain the gtructure of the Enclosed Mall,
the roof, skylights, vertical transportation equipment, wall
gurfaces, autcmatic door cpeners, doors and other appurtenances to
the Enclosed Mall, including the attachments which are constructed
by the Developer between the Enclosed Mall and each Major’s Store.

J. Maintain the heating, ventilating and cooling system of
the BEnclosed Mall in gocd order, condition and repailr, te;airing
and replacing elements and systems as necessary so that at all

times such system shall operate within the standards prescribed in
Sec,t:ion 4.38.

K. Furnish necessary pest (including <xrodent) abatement

controls.

L. Obsarve and enforce the provigions of Bxhibits D and E as

. they relate to the Enclosed Mall.

Section 10.2  Common Area (Other Than Enclosed Mall) -
Standaxds. From and after the Scheduled Opening Date, Developer

shall Operate and maintain, or cause to be Operated and maintained,

08/TY/9S\SISIT\RIAZ. red
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all of the Common Area, exclusive of tne Enclosed Mall , in good
order, condition and repair.

Without limiting the generaiity of the foregoing, Deveicper, —
in the maintenance of the Common Area, exclusive of the Bnclosed i
Mall, shall comply with the practices prevailing in the operation
of similar type first-class multi-level enclosed mall regicnal
shopping centers in New Mexico and shall observe the following
gtandards:
! A. Maintain, repair and replace the surface of the Acceas
Roads, Automobile Parking Area and sidewalks (including Perimeter
Sidewalks) keeping all of the foregoing level and smoothly and
evenly covered with the type of surfacing material originally?
installed thereon, or such substitute thereof as shall be in all

regpects equal thereto in quality, appearance and durability and
approved by the Parties, and free of accumulated surface waters,
snow and ice.
B. Regularly remove all papers, debris, £ilth and refuse
from the Shopping Center and wash or thoroughly sweep paved areas
. as required.

C. Maintain, repair and replace such appropriate parking 4

area entrance, exit and directional signs, markers and lights in

the Shopping Center as are required in this REA.
¢ :

D. Clean and maintain Common Area lighting f£ixtures and
other lighting equipment of the Shopping Center (but not thecse on
or within the buildings of Occupants) and relamp and reballast as:

“ needed and replace promptly upon fallure to perform, except any:
exterior lights installed by a Major pursuant to the provisions of

Se;:l'.ion 2.8.

- B. Repaint striping, and replace and repair markers,

i St il Lot B
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direétional signs, traffic control devices, and the like, as
nace-ﬁary to maintain the Common Areas in a firat-class condition.

'P. Maintain, repair and replace  landscaping (excluding
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landécaping within Perimeter Sidewalks which is provided for in R ~
"s'eé:t:ion 10.10) as necessary toc kesp in a first-class thriving ‘
condition. ” L
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G. Clean and maintain signs of the Shopping Center (but not
those of Occupants), including relamping and repairs as needed.

H. Employ courteous trained security personnel for Common
Area patrol in such numbers and durirg Store hours and such other
hours as are prudent for the safe and orderly Operation of the
Common Area and for the safety and security of Permittees.

I. Furnish necessary mosquito and pest abatement controls.

J. Ciean, repair, replace and maintain all Common Utility
Lines to the extent that the same are not cleaned, repaired,
replaced and maintained by public or private utility companies.

K. Observe and enforce the provisions of Exhibits D and E as

‘they relate to the Common Area, exclusive of the Enclosed Mall.

Section 10.3 Automobile Parking Requirements. Subject to
Section 16.4.herec£, at all times during the Texm of this REBA each
of May, Penney, Dillard and Developer shall maintain upon its Tract
automobile parking spaces equal to the greater of (a) 5.0
automobile parking apaces for each 1,000 square feet of Floor Area
on its Tract, all as more particularly shown on Exhibit B hereto,
or (b) the number of spaces required by any applicable
governmental requirement. Subject to Section 16.4 hereof, at all
times during the term of this REA Mervyn’s and Ward shall maintain
upon their respective Tracts autctnobile parking spaces equal to the
greater of (a) 4.6 automobile parking espaces fox each 1,000 square

feet of Floor Area on its Tract, all as more particularly shown on

Bxhibit B hereto, or (b) the number of gpaces required by any

. Aﬁplicable governmental requirement. Developer represents that, as

K ot the date hareof, the Shopping Center Site contains at least 5.0

Nlmt:ciynéhil_e parking apaces for each 1,000 square feet of Floor Area

‘on the Shopping Center Site (prior to any expansion by Dillard, May

qi- Penney). In the event Dillard, May or Pennay expands its Store,

- as pruvided herein, said Party shall maintain on its Tract

automobile parking spaces equal to the greater of (i)} 4.6 spaces
for each 1,000 square feet of Floor Area on its Tract or (ii) the

_Mer of spaces required by any applicable governmental
. requirement.
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Unless applicable requirements of any governmental agency having
jurisdiction over the Shopping Canter require otherwise, and except for
certain reduced width parking spaces Developer may construct as shown on
Buthikie B, each pa'rking gpace, reqgardless of angles of parking, shall
have a width of nine feet (9') on center, measured at right angles to
the side line of the parking space, all as more particularly shown in
typical parking layout details on Exhibitc B.

Developer agrees initially to censtruct the Automobile Parking Area
in accordance with the requirements of Article 6 hereof and shall not
alter the striping of the Automobile Parking Area on a Majors’ Tract or
on any other Tract without the consent of such Major, each in its sole
and absolute disc¢retion. Developer further agrees that, in connection
with any such restriping it shall not reduce the number of parking
spaces on each level on each Tract or modify the widths of parking
spaces or ths angle of parking other than as permitted above. Each
Party severally agrees with each other Party to take no action which
would reduce the parking ratio below that gpecified herein. No Party
shall increase the number of reduced widl:h'paxking spaces, if any, above
the number of such spaces shown for such Party’s Tract on Bxhibit B.

During every period commencing one-half hour before any Major’s
Store is open for business and for not legs than three-quarters of an
hour after the latest of the Majors® Stores shall close, the Automobile
Parking Area shall be kept lighted and cpen toc Permittees. Any Party
Operating after 10:30 P.M. shall pay for the cost of lighting che
Autamobile Parking Area after 10:30 P.M. in the ratio that the PFlaor

R Area of the Party so Operating bears to the Floor Area of all Parties
Operating after 10:30 P.M. The minimum standard of illumination of the
* Automobile Parking Area shall be cne (1) foot candle of lighting mininmm
" maintained measured at grade, and four (4) foot candles of l:l.ghvtil..xﬁg‘
: minimm maintained in the whole measured at grade at all Shopping céhz:af .
. autcamcbile entrances and exits. The Automcbile Parking Area- sh.ail be

kept lighted for security purposes seven (7) days each week during the
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hours of darkness that full lighting is not required, to twenty-
five percent (25%) of full intensity of the lighting system,
uniformly distributed throughout the Automobile Parking Area.

Section 10.4 Indemnity. Developer agrees to Indemnify all

Parriaa, and their respective Tracts, from and
L 4
mechanics’, materialmen’s and/or laborer’s liens, arising out of

againar any
the maintenance performed by Developer in respect to the Common
Area, pursuant to the provisions of this Article 10 (whether
performed prior to or after the execution of this REA), and in the
event that any Tract shall become subject to any such lien,
Developer shall at the request of any Party promptly comply with
the provisions of Clauses A or B of Section 9.6 hereof.

Section 10.5 Parking. Regulations. Unless all Parties
othexrwise congent, each in its sole and absolute discretion, no
charge of any type s8hall be made to or collected f£rom any
Permittees for parking, or for the right to park vehicles in the
Automobile Parking Area, except such Exterior Common Area
Maintenance Cost as may be provided for in any agreement with any
Occupant. Permittees shall not be prohibited or prevented from so
parking so long as space is avallable in the Autcmobile Parking
Area and such Permittees do not violate the reasonable rules and
regulations covering the use of the Automoblle Parking Area
promulgated from time to time by the Parties. The Parties may, by

mutual agreement, prescribe certain sections within the Automobile
| Parking Area, or on other land outgside the Shopping Center within
a :_:ensonable distance from the nearest boundary of the Shopping.
" Cari:er, for use as parking space by the Occupants of the Shopping

Center, and by the employees, tenants, subtepants, agents,
c’dﬁtracmrs, subcontractors, licensees and concessionaires of such

Party aixd of such Occupants. In the absence of such mutual

- _agreement, each Party shall provide parking on its Tract for its

Qccupants. and the employees, tenanta, subtenants, agents,

. tentractord, subcontractors, licensees and concessionaires of such

éar_ty and of such Occupants. Each Party shall require and use
reasonable efforts to cause its Occupants and the employees,
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tenants, subtenants, agents, contractors, subcontractors, licensees

1J1

and concessionaires of such Party and of such Occupants to use only
such sections as are shown on BExhibit B as "Employeé Parking".
Each Party may relocate the area for Employee Parking provided it
obtains the approval of any Party, in its sole and absolute
discretion, whose Store exterior wall front is within three hundred
feet (300’) of any proposed Employee Parking area. No Party shall
uge or permit the use of the Automobile Parking Area for any
purpose other than parking and passage of pedestrians and vehicles
unless specifically provided otherwise in this REA.

Section 10.6 Reimburgsement. Notwithstanding any provision of
this REA to the contrary, each Major shall pay to Developer on
account of its Allocable Share or otherwise, as such Major‘a gole
contribution to Bxterior Common Area Maintenance Cost (unless it
has withdrawn its Tract pursuant to Section 10.9) and/or oxi account
of such Major’s contribution te Enclosed Mall COperation and
Maintenance Expense. the amount or amounts specified and at the
timas specified in its Allocable Share Agreement. Developer ghall
pay all Exterior Common Area Maintenance Costs and Enclosed Mall
Operation and Maintenance Bxpense, with only a right of
reimburgement from each of the Majors pursuant to the Allocable
Share Agreements. ‘

Section 10.7 Cbligations of Contractors. Developer shall
include in any contract awarded with respect to maintenance of the

Common Area a clause recognizing a Party’'s right to perform certain

‘duties or obligations respecting the Common Area, as more.

.particularly provided in Section 10.8, and a clause recognizing

~ each Major’s right to withdraw the Common Area on its Tract from

the maintenance and operation by Developer, as more particularly

.provided in Section 10.9.

Section 10.8 PFallure of Performance. If any Party fails to
perform any of its duties or cbligations respecting the Common Area
provided in this Article 10, any other Party may at any time give

a written notice to the Party thus failing, secting forth the

épeciﬁ.c non-performance. If such non-performance is not corrected
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within thirty (30) days after receipt of such notice, or if such
non-performance is such that it cannot be corrected within such
time, if the non-performing Party fails to commence the performance
of its duties within such thirty (30) day period and diligently to
prosecute the same thereafrar <then, in gither such evenit, the
Party giving such notice shall have the right to perform same in
accordance with the REA standards, including, without limitation,
the right and temporary non-exclusive easement to enter upon the
Common Areas on any Tract to perform same, and such Party which has
failed to perform shall pay the performing Party’s reasonable costs
thereof. Any amounts s8¢0 expended may be withheld from amounts
payable to any such non-performing Party pursuant to this Article
10 (or any Allocable Share Agreement) or collection may be sought
otherwise and in any event such non-performing Party shall pay such
amount with interest pursuant to Section 28.11; provided, however,
these ptoﬁiaio’ns ghall be without prejudice to the righta of any
such non-performing Party to contest the right of the other Party
to make such repairs or to expend auéh monies or to withhold such
amounts and to exercise any other rights or remedies available to
the performing Party at law or in equity, under this RER or
otherwise. Notwithstanding anything hereinabove or elsewhere
contained to the contrary, (A) in the event of any emergency
situation, a Party may without the notice required above, but with
guch notice to the non-performing Party as is reasonable under the
circumstances, and without being required to withdraw ite Tract as
provided in Section 10.9, cure any such failure to perform and,
thereafter, shall be entitled to the bonefits of this Section 10.8,

" ({B). no Party shall have the right, whether under this Saction or

-otherwise, to enter upon the Floor Area or the Store of any other

Party for any purpoee in connection with this Sectioa 10.8, and (C)
no Major shall have the right to take over, assume or perform

.Developer’s obligations with respect to the Bneclosed Mall,
s including. without limitation, furnishing of heating, ventilating

ahd alr conditioning for the Bnclosed Mall. If any Party undertakes
to perform any cbligation on behalf of any non-performing Party,
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such performing Party shall (i) perform suck duties or cbligations
in the same manner and to the same standard required of the non-
performing Party by this REA and {ii) Indemmify the other Parties
(except the non-performing Party) in connection with such work.
Section 10.9 Withdrawal of Tract: Re3dppointment.of Develover.
A. Bach Major shall have the right, in its sole discretion
and without cauge, upon not less than eixty (60) days' prior
written nctice given to Developer (with a copy to each of the cther
Majors), to withdraw the Common Area on its Tract from the
maintenance and Operation by Developer as in this Article 10
provided for, such withdrawal to be effective . only as of the first
day of the next Accounting Period quarter following such gixty (60)
day notice pericd. Any such withdrawal pursuant to this subsection
A or subsection P of this Section 10.9 shall not affect the
agreements hereinabove provided with respect to the other Parties
pot go terminating such arrangements with Developer, and such other
Parties shall continue to be obligated to pay their respective
contributions pursuant to their Allocable Share Agreements. The
Major @o withdrawing its Tract from the provisions of such
agreemente agrees that, effective upon its withdrawal of its Tract,
it will perfcrm and assume all of the maintenance and Operations
obligations of Developer under this REA with respect to its Tract,
including those gpecified in Section 10.2, and pay all costs and
expenses in connectiocn with the Operation and maintenance of the

Common Area on its Tract, excepting, however, costs and expenses

incurred by Developer prior to the effective date of such

with_drawal and excepting as otherwise provided in this Section

10.9.
B. (1) In the event a Major withdraws its Tract as pmvidedv
im subaection A or F of this Section 10.9, the Parties shall

coop_erata with each other and use reasonable efforts to maintain in

‘ effect a single policy of liability insurance on all of the Common
Area in the Shopping Center as required by Section 11.3, to the

éx:enc such single policy of liability insurance is then available,
and, if the Parties are able to maintain such a single policy ot
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liability insurance, Developer shall pay for the same, subject to
reimbursement therefor by the Majors (including the withdrawing
Major), in the manner and to the extent provided in their
regpective Allocable Share Agreements.

(2) In the event a Major withdraws its Tract as provided in
subhgection A or F of this Section 10.9, and the Parties are unable
to maintain a single policy of liability insurance on all of the
Common Area in the Shopping Center, then, in that event, the
withdrawing Major hereby agrees to undertake at its sole cost and
expense the Indemnity and insurance obligations of Developer 2s get
forth in Sections 11.1, 11.3 and 11.4 as respects the withdrawing
Major’s Tract [it being agreed that, in contrast to Developer, a
withdrawing Major may seif-insure the obligations provided to be
insured pursuant to Section 11.3 below, if such withdxawing Major
(or its Guarantcr as defined in Section 11,5 helow) q\_xal_ifiea
therefor under the texms of this REA], excepting, however, claims
arising from acts, omissions or occurrences which occurred prior to
the effective date of such withdrawal and excepting as otherwise
provided in subsection H below relative to certain maintenance and
services for which Developer shall retain responsibility.

C. Developer shall refund to any Major sc withdrawing its
Tract from the maintenance and Operation provisions hereof the full
. amount of any payments made by it to Develcper as its share of the
cost of maintenance and Operation of the Cammon Area covering a
. pericd of time subsequent to the effective date of such withdrawal.
 Payment of such amounts shall be made to the withdrawing Major by
Developer within thirty (30) days of the effective date of such

"'withdrawsl, » Major withdrawing ite Tract pursuant to this Section

:'16.3 shall have no further cbligation to pay Developer such Major‘s
& Allocable Share of Exterior Common Area Maintessncs Cost, sxcopt as
otherwige hereinafter provided in Subsection H.

"D. In the event a Major withdraws ite Tract asg provided ia

" gubsection A or F of this Section 10.9, and subseguently desires.

ﬁhaﬁ,D,eveloper‘ reagsume the maintenance and Operation obligatioens
for such Major‘’s Tract, then, such Major shall (1) give beveloper
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not less than ninety (90) days’ written notice of such degire, such
notice to be effective at the beginning of the next succeeding
Accounting Period quarter except as hereafter provided in this
paragraph, and (2) place the Common Area on its Tract in
substantially the same condition as then exists for the balance of
the Common Area in the Shopping Center as a prior condition to
causing Developer to Operate and maintain the Common Area on such
Major's Tract. Concurrently with such resumption, such Major shall
resume performance of its obligations under Section 10.6, and shall
be released of its cgbligations contained above in this Section
10.9, exce'pt: for claims arising from acts, omissions or occurrences
which occurred during the withdrawal period. In the event a Major
withdraws its Tract without cause as hereinabove provided in
subsection A and subsequently desires that Developer reassume the
malintanance and Operation cbligations for such Major’s Tract, then,
gsuch Major shall give Developer notice of such desire, and
Developer shall reassume the cbligations on the first day of the
fourth month following the month in which the notice is given if
notice is given between January 1 and May 1, and if notice ia given
subsequent tc May 1 of any year, Developer shall reassume the
obligations on April 1 of the following year. -Notwithstanding the
foregoing, in the event of a withdrawal by a Major of its Tract, as
provided for in subgection A of this Section 10.9 and excluding a
withdrawal by a Major of its Tract as provided in subsection P of
this Section 10.9, Deve;.oper shall not be required to reassume
maintenance or Operation cbligations within two (2) years of aay
withdrawal unless such Major shall agree to thereafter reimburse

“Developer such Major's pro rata share of all expenses of such

maintenance incurred by Developer from and after the date on wh_ich
Developer will reassume such maintenance and Cperatlion obligationa.

E. In the event that a Major withdraws its Tract as provided
‘in subgection A above and thereafter, in accordance with submection
D: above, requires Developer t0 reassume the obligations of
maintenance and Operation relative to such Major’s Tract, such
Major shall have no right again to witchdraw the Common Area located
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on its Tract pursuant to subsection A above until the expiration of
three (3) years from the vresumption of performance of such
obligations by Developer, and then only upon fulfillment by such
Major of all other conditions thereto required under this Section !
10.9. Nothing contained in this sgubsection E shall limit or
Teastrict the right of any Major to withdraw its Tract from
maintenance and Operation by Developer, whenever and as often as it
deems appropriate, in accordance with the terms of and as provided
in subsections A and F below.

F. In addition to the rights provided in the first sentence
of subsection A above, each Major shall also have the right to
withdraw the Common Area on its Tract from the maintenance and

Operation by Developer at any time if (1} Developer has defaulted

with respect to such Major’s Tract in its maintenance and Operation
requirements pursuant to this Article 10, (2) such default is
either (i) material or (ii) a continuing or recurring immaterial
default, and (3) Developer has not cured such default within thirty
(30) days, after such Major shall have given notice of such default
to Developer (or within such longer peribd as may be necessary to
cure such default if it is not practicadle to cure the default
within such thirty (30) day period provided Developer commences a
cure within such thirty (30) day period and diligently and
expeditiously pursues it to completion). If Daveloper falls to
cure such default within the period of time set forth above orxr
promptly if an emergency, such Major shall have the right (but not
the obligation} to cure such default and bill Developer for the

reagonable coste and expenses incurred to cure such default. If

De:ﬁrsloper faile to reimburse the Major for such costs and expenses

" or to pay any amounts due pursuant to the last sentence of

subsection C above, such Major may offset such costs and expenses

" or amounts from any sums due Developer hereunder or under its
Allocable Share Agreement.

6. ” Notwithstanding anything to the contrary contained :
"herein, no Major shall have any right or option whatsoever to B
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perform or take over the repair, maintenance and Operation of the
Bnclosed Mall, or any part thereof.
H. In the event that any Major elects to withdraw the Common

Area on its Tract f£rom the maintenance and Operation by Developer,

such mjor navarthalaag shall zontinus !

annual amount set forth in its Allocable Share Agreement as its
contribution toward the Enclosed Mall Maintenance and Operaticn
Bxpense, (2) to reimburse Developer for such Major‘'s Allocable
Share of the cogt of electrical service furnished by Developer, if
any, for lighting of the Automabile Parking Area on each Tract, and
(3) to reimburse Developer for such Major’s Allocable Share of the
cost of Operating the Common Utility Lines and the cost of

providing security personnel in and upon the exterior Common Areas

upon the Shopping Center Site. Developer shall continue to furnish
i such maintenance and services referred to in clauses (1), (2) and
{3) of t:his ksubaection H. Developer's Indemnity pursuant to
Section 11.1 shall continue in effect with respect to sguch
maintenance and services aand the withdrawing Major shall have no
obligation to perform any such maintenance or services. Such
Major’s share of the cost of the maintenance and services referred
to in clauses (2) and (3) shall be the amount calculated by
dividing the amount which would be due from such Major under its

Allocable Share Agreement for all Exterior Common Area Maintenance

Cost by the costs for all Bxterlor Common Area Maintenance Cost,

o A

and then multiplying said amount by the costs for such maintenance

~ and services.
I, If any Party undertakes to perform any obligation on
" behalf of any noa-performing Party, such performing Party shall (i)

perform such duties or obligations in the same manner and to the
'same standard required of the non-performing Party by this RBRA and
{ii) Indemnify the other Parties (except the non-performing Party)

in conneetion with such work.

Section 10.10 pPerimeter Sidewalks - Landscaping. The
replacing, repairing or maintaining of the landscaping, planter

boxes, landscape irrigaticn system (if any) and landscape drainage
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systems shall be performed by each Major, at its expense, for a ‘

— period of one (1) year after installation, and thereafter, shall be

included within Exterior Common Area Maintenance Costs and ghall be

performed by Developer. Said items within Perimeter Sidewalks -
ghall be installed and constructed by and at the sole cost and
expenge of the Party upon whose Tract the same may exist from time
to time.

Section 10.11 Rules and Requlations. Each Party severally
agrees to obgerve and comply with, and shall use reascnable efforts

{including, if necessary, the £iling of suit and reasonable

expenditure of funds) to cause its Permittees to obgerve and comply
wich, such rules and requlations related to the Shopping Center as

may be adopted from time to time by the mutual agreement of the

Parcties. The Parties hereby adopt the rules and reguiations :
} attached hereto and marked Exhibit E, until such time as new and ;
' different rules and regulations shall be adopted, as aforesaid. An
amendment of such rules and regulations shall not be deemed to he,

nor shall it require, an amendment to this REA for purpcses of
P Section 26.1.

2 ARTICLE 11
i INDEMNTFICATION AND PUBLIC LIABILITY INSURANCE -

Section 11.1 Indemgity - Commopn Area. Subject to Section
10.9, Developer covenants to Indemnify each other Party against all

CRCT PP
S F R S

claims (including, without limitation, any action, manner of action
or proceeding brought therecn), costs, expenses and liabilities

attributable to the death of or any accident, injury (personal or
o Ny bddily). loss or damage whatscaever actually or claimed to be
i ‘ eﬁftered or sustained by any Persex, o tO ihe property of any
R Person (in this Article 11 and in Article 12, such claims, costs,

e expenees and liabllities are collectively referred to as “Loss"),

" as shall occur in or about the Common Area, actually or claimed to
' be caused in whole or in part by the negligence of Developer, its

¢on:rac:ora. subcontractors, and its or theix agents or employees

- ) ‘long as Developer is responsible for the maintenance and
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Operation of that portion of the Common Area upon which such Lass
ovccurred; provided, however, that a Party shall not be entitled to
guch Indemnification to the extent (as determined by the laws of
the State of New Mexico relating to concributory negiigence) that
any such Loss }s caused by reason of such Party’s negligence or is

cauged in whole or in part by reason of irs willful, intentional or

wanton acts or omissions.

Section 11.2 Indemplty - Tracts. Each Party, severally,
covenants to Indemnify each of the other Parties against all Loss,
as ghall occur on its Tract, except for claims (A} (1) required to
be Indemnified againgt by Developer as provided for in Seetion 11.1
hereof, or (2) insured against by the insurance referred to in

Section 11.3  hereof, and (B) as to any Party seeking

Indexi\nitica:ion, to the extent (as determined by the laws of the

State of New Mexico relating to contributory negligence) that any

such Loss is caused by reason of the negligence or im ¢aused in

whole or in part by reason of the willful, intentional or wanton
acts or cmissions of the Party seeking Indemnification.

Section 11.3 Developer’s Liability Insurance - Common Area. P
Subject to Section 10.9, Developer shall, during the Term of this
REA, maintain, or cause to be maintained, in full force and effect, g

with a financially responsible insurance company or companies, with

a Best rating of A-IX or better in each of the previous three (3) ‘
years (provided that if Developer’s existing insurance company is ‘
reassessed with a Best rating of less than A-IX, then Developer

shall use diligent efforts to cobtain such insurance with a company

 -with a Best's rating of A-IX and in no event ghall the company’s i
, ..V "rating be less than A-VIII), comprehensive general liability
insu:a_nce written on an occurrence basis covering claims of Loss R
" fram products and completed operations, contractual liability

. {including without limitation coverage of the Indemnities under
thid” REA), bodily injury including death, personal injury and
‘l;::'_bad-tom property damage arising out of accidents oxr inc¢idents

o __océ\i:ring within the Common Area or on the Shopping Center Site S £
{including the ccnsequential damages stemming from any or all tor -
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the toregoing), with a combined single limit in the amount of not
less than §$5,000,000 per occurrence or such other amount as the
Parties may jointly agree upon from time to time. Said limits may
be provided through a combination of primary and excegs (umbrella)
liability policies. Developer shall furniash to the other Parties,
on or before the effective date of any such policy and at each
renewal thereof, a certificate of insurance evidencing that the
insurance referred to in this Section 11.3 is in full force and
effect and that the premiumg therefor have been paid. Such
ingurance ghall provide coverage which is primary to any policies
of the other Parties for any Loss occurring on or about the Common
Area, shall expressly insure the Indemnity of any Party contained
in Section 1i.1, shall name the other Parties as additicnal
insureds thereunder and shall provide that the same may not be
cancelled or amended without at least thirty (30) days prior
wricten notice being given by the insurer to the other Parties.
Any insurance carried by a Major with respect to the Common Areas
on its Tract shall be “excess® and "non contridbuting® with respect
to any Loss occurring on or about the Common Area.

Section 11.4 Wﬁﬂﬁ.ﬁw
Area). Bach Party shall, severally, at all times during the Term
of this REA, maintain in full force and effect comprehensive
general liability insurance with’ a financially responsible
insurance company or companies with a Beat rating of A-IX or better
in each of the previous three (3} years (provided that if a Party's
L _‘ex'iat:ing“ insurance ¢ompany is reassessged with a Best rating of less
than A-IX, then such Party shall use diligent efforts to obtain
“such insurance with a company with a Best rating of A-IX and in no

‘ event shall the cempany’s rating be less than A-VIII), written on
- an’ ,é_cqux:ience basis covering claims of Loss from products and
- .campleted operations, contractual liabilicy, (including without
“limitation, coverage of the Indemnities under this RRA), bodily

. .
injury including death, personal injury and broad-form property

damaée (including the consequential damages stemming from any and

ui of-the foregoing) arising out of incidents or accidents on ics.
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Tract, excluding the Common Area, with a comhined single limit in
an amount not less than $5,000,000 per occurrence or such other
amount as the Parties may jointly agree upon from time to time,
with a deductible amount of not more than $25,000 (unless such
Party otherwise satisfies the requirements for self-insurance in
Sect;on 11.5). Said limits may be provided through a combination
of primary and excess (umbrella) 1liability policies. All
insurance shall be "primary" with respect to each Party’s Tract and
shall name the other Parties as additional insureds to the extent
cf the Indemnity given by each Party pursuant to Section 11.2. Any
insurance carried by a Major with respect to its Tract shall be
"excess™ and "non contributing" with respect to Less occurring on
or about any other Party's Tract and on or abour the Common Area,
and shall provide that the same may not be canceled or amended
without at least thirty (30) days prior written notice being given
by the insurer to the other Parties. ’

Section 11.5 Blanket . Insuzance. .Self:-Insuxance and
Cexxificates. The insurance described in Sections 11.3 and 11i.4
may be carried in whole or in part under a policy or policies
covering other liabilities and locations of the Parties, or a
subsidiary, successor, affiliate or controlling corporation of such
Parties; provided, however, that (A) any such blanket insurance
policy or policies insures the risks and the full amounts required
by this REA and (B) the inciuaion of additiocnal coverage or risks
shall not materially diminish the coverage ¢r insurance proceeds

available under said policy or policies. The insurance

- requirements referred to in Sections 11.3 (but only as to any Major

which has withdrawn pursuant to Section 10.9 ana not as to

. Developer) and 11.2 may be satisfied in whole or in part under any

plan of self-insurance from time to time maintained by any Party,

" on the conditicn that upen request by any Party, the Party so self-
inéuring_ [together with the guarantor of such Party executing a.

Guaranty contemporanecus with the execution of this REA (the
"Guarantor")] shall give a statement to the other Parties of such
sglt-inaurance.. and has and maintaing a minimum net worth of
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$100,000,G00 and a minimum net current assets of 550.000,000; and
that any Party (or its Guarantor) so self-insuring shall furnish to
any other Party requesting the same evidence of such Party’'s net
worth and net current asgets. The financial statements or annual
reports of any such Party (or its Guarantor), audited by an
independent certified public accountant doing business on a
national basis, shall be sufficient evidence of its net worth and
net current assets. Bach Party which has elected not to self-
insure as permitted in this Section shall severally furnish to any
other Party requesting the same evidence that the insurance
referzed to in Sections 11.3 and 11.4 is in full force and effect.
All policieé of insgurance carried by any Party pursuant to this
Article 11, or endorsements isgued under any blanket policy or
policies covering thogse liabilities required to be insured against
by this Article 11, shall provide that the same may not be canceled
or reduced in scope Or amount belcw that required hereunder without
at least thirty (30) days prior written notice being given by the
insurer to each of the other Parties. If any Party is qualified to
and elects to self-insure pursuant to the provisions of this
Section 11.5 and thereafter elects not to self-insure, it shall
give at least thirty (30) days pirior written notice to each of the
other Parties.

Section 11.6 Rating Serviceg. All references in thig Article
11 and Article 12 to the "Best rating" applicable to a particular
campany shall refer to the rating assignmed to such company by A M
Best Company ("Best") most current Key Rating guide. In the event
‘Best no longer publishes its ratings, the rating required under
Articlea 11 amd 12 zhol! ba the ratizng of anoilier feputable

insurance company rating service approved by all of the Parties

It:ha't most closely approximates (in quality and financial security)

. the Best rating required hereunder.
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Section 12.1 Developer - All Risks Insurange. Effective upon
the commencement of congtruction of Developer Improvements, and
continuing until Developer is no longer QOperating or required to
Operate or required to restore the Developer Improvements under
Section 13.3, whichever ig later, Developer, as respects the
Developer Improvements and for the term of the REA as respects the
Commonn Areas on the Shopping Center Tract, covenants with the
Majorg that it will carry or cause to be carried, all risk property
ingurance coverage, including builder’s risk insurance coverage
during construction and, upon completion of construction, an "all-
rigk" insurance policy covering physical loss or damage to the
property written on a replacement cost basis, in an amount at least
equal to one hundred percent (100%) of the replacement cosat
(exclusive of the cost of excavation, foundations and footings)
without deduction for depreciation of the Develcper Improvements or
Common Areas being insured, insuring against *all risks* (subject
to exclusion of certain risks customarily excluded from time to
time in the so-called "all risk" coverage policy), and insuring
specifically against at least the following perils: loss or damage
by fire, lightning, windstorm, cyclone, tormado, hail, explosion,
earthquake (with no more than a 10% deductible), subsidence, flood,
riot, water damage other than flood or sprinkler leakage, riot
attending a atrike, c¢ivil commotion, malicious mischief, vandalism,
collapse of building or roof, boiler and machinery egquipment,
aixcraft, wvehicle and smoke damage and sprinkler leakage. . The
requirement tc maintain earthquake coverage shall be contingent
upon the reasonable commercial availability of such coverage. Such
insurance shall be carried with financially responsible insurance
companies authorized to do business in the State of New Mexico with
a Best rating of A-IX or better in each of the previous three (3)
years.

Developer agrees that such policies shall contain a provision

that the same may not be canceled or amended to reduce the
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applicable coverage below the requirements of this REA without at
least thirty (30) days’ prior written notice being given by the
insurer to each of the Majors.

Section 12.2 Majors - All Rigks Ingurance. Each Major, as
regpects its respective Store, severally covenants with each other
Party, that it will carry, during the period it is required to
Operate pursuant to Section 23.1, all risk property insurance
coverage including builder’s risk insurance coverage during
construction, in an amount at least equal to one hundred percent
(100%) of the replacement cost (exclusive of the cost of
excavation, foundations and footings) withoutr deduction for
depreciation of such Major’s Store (subject to exclusion of certain
risks customarily excluded from time to time in the so-called "all
rigk"* coverage policy) and insuring specifically against at least
the following perils: loss or damage by fire, lightning, windstorm,
cyclone, tornado, hail, explosion, earthquake (with no more than a
10% deductible), subsidence, flood, water damage other than flood
or sprinkler damage, riot, riot attending a strike, civil
commotion, malicious mischief, vandalism, collapse of building or
roof, boiler and machinery equiphent, aircraft, vehicle and smoke
damage and sprinkler leakage. The ‘requirement to maintain
earthquake coverage shall be contingent upon the reasonable
commercial availability of such coverage. Such insurance ghall be
carried with financilally responsible insurance companies authorized
to do business in the State of New Mexico with a Best rating of A-
IX or better in each of the previous three (3) years. Bach Major
agrees that its aforesaid policy shall contain a provision that the

game may not ne canceled or amended t¢o reduce the applicable

‘coverage below the requirements of this REA without at least thirty

(30) days’ prior notice being given by the insurer to the other
Parties.

Section 12.3 Rlapket Insuiapce and. Self-Insurance. Any

insurance required to be carried pursuant to Section 12.1 or

- Section 12.2 may be carried in whole or in part under a policy or

pulicles covering other liabilities and locations of the Parties,
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or a subgidiary, suc¢cessor, affiliate or controlling corporation of
such Parties; provided, however, that (A} such policy or policies
of any Party shall insure the risks and full amounts required under

this REA, (B) the inclusion of additional coverage or risks shall
not materially diminish the coverage or insurance proceeds
available under said policy or policies, and (C) such policy or
policies shall contain, permit or otherwise unconditionally
authorize the waiver granted in Saction 12.4.

Notwithgtanding anything to the contrary contained in this
Article 12, the insurance requirements hereinbefore in Lthis Article
12 referred to may be satisfied in whole or in part undexr any plan
of self-insurance from time to time maincained by any Party,
provided the Party so self-insuring (together with its Guarantor so
long as such Guarantor guarantees the reconstruction obligations of
such Party for its Store) shall give a statement to the other
Parties of such self-insurance and has and maintains adequate net
worth and net current assets or net worth for the risks so self-
ingured, and that any Party (or its Guarantor) so gelf-insuring
shall furnish to any other Party requesting the same evidence of
the adequacy of such Party’s said net worth and net current assets
{either a net worth of $100,000,000 and net current assets of
$50,000,000 or a net worth of $200,000,000, and no less than those
amounts shall be adequate for the purposes of this Article). The
most recent financial statement or annual report of any such Party
(or its Guarantor) audited by an independent certified public
accountant doing business on a national basis, shall be gufficient
evidence of ite nat werth and Get current assets. If any Party is
qualified to and elects to self-insure pursuant to the provisions
of this Article 12 and thereafter elecks not ta self-insure, it
shall give at least thirty (30} days’ prior written notice thereof
to each of the other Parties.

Section 12.4 Mutual Release: Walver of Subvogation. Bach
Party hereby releases and waives for itself, and to the extent
legally possible for it to do so, c¢n behalf of its insurer, each of
the other Parties and their officers, directors, agents, partners,
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gervants and employees from any liability for any loss or damage to
any or all property located upon the Shopping Center Site,
including, without limitation, any resulting loss of rents or
profits of the releasing Party, and of any Occupant claiming its

right of occupancy by or through such releasing Party, whick loss

or damage is of the type covered by the property insurance required

to be maintained by it under this Article 12, irrespective of any

negligence on the part of the released Persons which may have

contributed to or caused such losg or damage; provided, however,
that, as toc any such Occupant, such Occupant has released the
Majors and obtained for the benefit of each Major the waiver of
subrogation described in Secticn 12.6. EBach Party covenants that
it will, if generally obtainable in the industry, obtain for the

benefit of each such released Person a waiver of any right of

e s rve———— AR B e e 4

subrogation which the insurer of such Person may acquire against

any such Person by virtue of the payment of any asuch loss covered i

by such insurance. This release and waiver shall apply equally to
any Party who elects to be self-insured, in whole or in part, as ! \
herein provided, as if such Party were independently insured to the *;
extent required by this Article 12. Any Party that fails to cbtain
a waiver of subrogation from its insurer must so notify the other
Parties of the fact in writing, and during such time that the Party

has not obtained such waiver, the provisions of Section 12.4

concerning the provisions of waivers of subrogation by other

Parties are void as to that Party.

Section 12.5 Certificate of Insurapnce. Uniess a Party has
the right and has elected to self-insure, each Party shall, upon B

=3 ‘: . .execution of this REA and thereafter before the expiration of each.
S policy, promptly Ffurnish, upon request, the other Parties a
certificate evidencing the furnishing Party’s compliance with the
insurance coverage requirements of this Article. No Party shall be

. required during any given 180-day pericd to hunor more than one

e

i

1 ' such request from each other Party, except as to replacement or

renewal policies.

i
i
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Section 12.6 Occupants’ Insurance. Developer covenants to
and with the Majors that it will, to the extent it is legally
possible for its Occupants to do so, require each Qccupant of any
Developer Improvements to cbtain for the benefit of the Majors a
waiver of any right of subrogation which the insurer of any such
Occupant may acquire against any Major by virtue of any Loss or any
loss or damage of the rature specified in Section 12.4. Each of
the Majors covenants to and with Developer that it will, to the
extent that it is legally possible for its tenants to do so,
require each such tenant to obtain for the berefit of Developer and

all other Majors, a waiver of any right of sgubrogation which the

. insurer of any such tepant may acquire against Developer and all

other Majors by virtue of any Logs or any loss or damage of the
nature specified in Section 12.4. The provisions of this Section
12.6 are in addition to, and not in limitation of, the release and
waiver given by Developer and the Majors pursuant to Section 12.4
hereof.

Section 12.7 Insurance Trustee. In every cage of loss or
damage to the Developer Improvements or to a Major’s Store, all
proceeds of such insurance (excluding the proceeds of any rental
value or use and occupancy insurance) shall bé used with all
reasonable diligence by the Party whose Tract has been damaged for
rebuilding, repairing or otherwise reconstructing the same, to the
extent required to he reconstructed pursuant to the provisions of

Article 13, or if not so required, to the clearing and improving as
Conmon Area in accordance with Artiecle 13,

Unless the applicable Party is then qualified to self-insure:

pursuant to Secticn 12.3, in case of any loss which exceeds

‘ $1,000,000, the amount of any recovery in excess of $1 000,000 in

insurance proceeds shall be paid in trust to the Mortgagee of the
Party’s Tract or to such national bank or trust company qualified
under the laws of the State of New Mexico and approved by the cther

bax_rties ags the Party shall designate f£or the custody and
" disposition as herein provided. The trustee’s fees ghall be paid
. by the insured. If a Mortgagee is the trustee of such insurance
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funds, such funds shall be deposited in a national bank in the
State of New Mexiceo.

Payment of the proceeds shall be made by the trustee of the
funds to the Party whose Tract has been damaged, or to its
contractor or coptractors, in the discretion of the trustee, as
follows:

A. At the end of each month, or from time to time, as may be
determined by the trustee, an amount equal to ninety percent (90%)
of the amount of the verified request for payment(s) made by the
contractor(sg) or materialmen for work done, material supplied and
services rendered during each moith or other period; provided that
the Party’s independent licensed architect provides a certificate
that the work has been completed in substantial accordance with the
approved plans and sgpecifications for which payment is being
requested, and provided, further, that the amount necessary for the
reconstruction or repair in excess of the amount received upon the
ingurance policies has first been provided by the Party for such
purpodges and its application for such purposes assured.

B. At the completion of the work, the balance of such
proceeds required to complete the payment of such work shall be
paid to the Party, or to its contractor or contractors as the
trustee deems appropriate, provided that at the time of such
payment (1) there are no liens against the property by reason of
such work, and with respect to the time of payment of any balance
remaining to be paid at the completion of ;he work the periocd
within which a lien may be filed has expired, or proof has been
submitted that all costa‘ot work theretofdre incurred have been
pald or bonded, and (2) the Party’s architect shall certify that
all required work is completed and proper and of a quality and
class equal to or better than the original work required by this
REA and in substantial accordance with the approved plans and
specifications.

c. Any funds not reguired tc rsbulld or raze and clear or
rebuild Common Area under Article 13, shall ke paid by the trustee

to the Party, or to its Mortgagee, as their interests may appear.
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ARTICLE 13 5'-}39
COVENANTS AS TO REPAIR. MAINTENANCE,
ALTERATIONS AND RESTORATION

Section 13.1 Maintenance. BEzach Party shall keep and main-
tain, or cause to be kept and maintained (unlesg it shall be
relieved from the obligations 30 to do as herein provided) in gocd
order, condition and repair and in compliance with all laws, codes,
orders and regulations, all completed portions of its respective
Store and Developer shall keep and maintain or cause to be kept and
maintained (unless it shall be relieved from the obligationg so to
do as herein provided) in good order, condition and repair and in
compliance with all laws, codes, orders and regulations all

completed portions of the Developer Improvements and the Common

Areas.

Section 13.2 Restoration of Common Area. Developer covenants

that in the event of any casualty required tc be insured against
hereunder which results in damage or destruction to the Common Area
(excluding the Bncloged Mall), whether insured or uninsured, it
shall, at its sole cost and expense, restore, repair or rebuild
such Common Area with all due diligence. Such restoration and
repair shall be performed in accordance with . the applicable
requirements of Section 13.5 hereof.

Section 13.3 Restoration of Developer Mall Stores or Enclomed
Mall. Developer covenants to and with the Majors, each severally,
that, in the event of any damage to or destruction of all or any
portion of the Developer Mall Stores nr the Pnzlzsed Mzll resulting
from a casualty required to be insured against hereunder (whether
insured or uninsured):

(A) In the event such damage or destruction occurs prior to
the expiratiocn of the period in which Operation by a Major is
required pursuant to Section 21.1, provided either (1) that at
least three (3) of the Majorsg are Operating each in accordance with
its Operating covenant contained in Section 21.1 hereof, and such
Majors are not in default thereunder bheyond the applicable grace

period for the curing set forth in Section 21.2(c), Daveloper shall
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at its o'm expense, and with all due diligence, restore, repair or
rebuild the Developer Mall Stores to at least the Minimum Floor
Area and restore, repair or rebuild the Enclesed Mall in its
entirety, or (2) that only two (2) of the Majors are Operating each
in accordance with itg Operating ¢ovenant contained in Section 21.1
herecf, and such Major is not in default thereunder beyond the
applicable grace period for the clring set forth in Section
21.2(c), Developer shall at its own expense, and with all due
diligence, restore, repair or rebuild the Developer Mall Siores ta
at least 200,000 sgquare feet of Floor Area and repair, restore or
rebuild the Enclosed Mall Immediately Adjacent (as hereinafter
defined) to such two Majors; or (3) that only one (1) of the Majors
is Operating in accordance with its Operating covenant coutained in
Section 21.1 hereof and such Major is not in default thereunder
beyond the applicable grace period for the curing thereof,
Developer shall at its own expenge, and with all due diligence,
restore, repair or rebuild the Developer Mall Stores to at least
100,000 square feet of Floor Area and a corresponding portion of
the BEnclosed Mall Immediately Adjacent to such one (1) Major. For
purposes of this subparagraph (A), a Major which is Operating but
is not required to do so pursuant to Section 21.1 below shall be
considered a Major Operating pursuant to Section 21.1 if such
Major‘s Store is not damaged or destroyed by the applicable.
casualty or, if so damaged or destroyed, such Major confirms in
wricing an obligation to Operate its Store during its Operating
Period in accordance with Section 21.1. This subparagraph (A)
shall apply only if the damage or destruction is required to be
insured against hereunder, regardless of the cause of such damage
or destruction and regardless of whether such damage or destruction
was. insured or uninsured; and

(B) 1In the event such damage or destruction occurs after the
period referred tc in subsection (A) above and the cost of such
restoration, repair or rebuilding is more than ten percent (10%) of
the. then replacement cost of the Developer Improvements

{hereinafter referred to as "Substantial Damage or Destruction® in
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this Section 13.3), Developer shall have no obligat?olrtl::l restore,
repair or rebuild the Developer Mall Stores or the Enclosed Mall
except as provided below. Promptly following any such Substantial
Damage or Destruction, Developer shall request in writing of all of
the Majors that they agree to extend their respective obligations
to Operate in their regpective Stores hereunder for a period of ten
(10) years commencing on the earlier of (a) the date of completion
: of such restoration, repair or rebuilding, or (b} eighteen (18)
months after the date of such Substani.ial Damage or Destruction,
and, if within sixty (60) days after such request is made at least
one (1) Major covenants in writing with Develcper {in recordable
form if requested) to Operate for such ten (10) year period in its

Store and otherwise as herein provided in Article 21, Developer

shall at its own expense and with all due diligence, restore,
repair and rebuild that portion of the Developer Mall Stores and
Enclosed Mall hereinafter gpecified, provided that such Maj or(s) so
agreeing to extend also shall have commenced restoration, repair
and rebuilding of itg Store(s) in the event of any damage or

destruction thereto as hereinafter provided in Section 13.4 hereof.

If Developer receives such extended Operating covenants from any

of the Majors, the obligation of Developer for restoration of the

Developer Mall Stores and the Enclosed Mall shall be to restore, -
repair or rebuild with all due diligence as follows: (1) if threes P

iy g

(3) or more of the Majors so extend rhgir respective Operating

covenants, the obligation of Developer for such restoration shall

be to restore, repair and rebuild the Minimum Floor Area of the

Developer Mall Stores reasonably evenly distributed on each level

and the Enclosed Mall in its entirety; or (2) if two (2) of the

T I RIS N

Majors so extend their respective Operating covenants, the c
obligation of Developer for such restoration shall be to restore,
repair and rebuild the Minimum Floor Area of the Developer Mall
Stores and the Bnclosed Mall Immediately Adjacent to such two (2)
Majors; or (3) if one (1) of the Majors so extends its Operating
: covenant, the cbligaticon of Developer for such restoration shall
extend to the Developer Mall Stores and the Enclosed Mall

C8/03/95\s033T\REAZ . "o
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Immediately Adjacent to such one (1) Major. Such restoration
shall include leveling, paving, creation of proper extecior walls
for what previously constituted common party walls, and the
creation of a useful entrance and exit which is approved by the
Major or Majors, with proper ingress to and egress from the
Enclosed Mall and Automobile Parking Afea.

In the event such damage or destruction does not constitute
Substantial Damage or Destructicn, Developer, at its expense and
with all due diligence, shall restore, repair or rebuild the
Developer Mall Stores and the Enclosed Mall.

"Immediately Adjacent" as used in this REA means that portion
of the Developer Mall Stores, and that portion of the Enclosed Mall
located on each level so as to form a single, unified and
integrated unit connecting such Developer Mall Stores and Bnclosed
Mall portions and all Majors which are Operating or agree to extend
their Operating Covenant (including the Center Court portion of
each level of the Enclosed Mall, if applicable, which is located
adjacent and in proximity to each such Majorj, all as more
particularly shown on Bxhibit B-1.

In the event Developer does nct cobtain the extended covenants
referred to herein from at least one (1) of the Majors, Develcper
shall have the right to raze the whole or any part of the Developer
Improvements so damaged or destroyed. If, afﬁer the Operating
covenants of the Majors have expired or terminated, less than two
(2) Majors have been Operating at all times during the preceding
thirty-six (36) month period, then Developer shall also have the
right to raze the whole or any part of the Developer Improvements
which are not Immediately hdjacent to any Major(s) which have
Operated at any time during such preceding thirty-six (36) month
period. In such event, Developer shall cause the Enclosed Mall to
be secured whexe the Developer Improvements have been reéemoved so
that the same shall remain enclosed and not permit the escaping of
air.

All restoration, repair or rebuilding shall be performed in
accordance with the applicable requirements of Section 13.5 and any

4 red
08/13/95\sS37\REA2. 102




A

G i 4 I

partial restoration, repair or rebuilding shall be in czfance
with a revised site plan approved by the then GQperating (or
restoring and repairing) Major(s). The covenants c¢ontained in this
Section 13.3 shall not be enforceable by a Major unless such Major
is Operating pursuant to the provisions of Article 21 or Section
13.3 hereof or such Major is repairing, restoring or rebuilding its
Store to be reopened and so Operated in any event.

Section 13.4 Restoration of Storeg of Majors. Each of the
Majors severally covenants with Developer that, in the event any
damage or destruction to all or any portion of its Store occurs
during the period in which Operation by a Major is required
pursuant to Section 21.1 or Section 13.3B, it will cause its Store
to be reconstructed to at least the Minimum Floor Area described in

Section 8.1 hereof, and provided Developer complies with its

obligation to reconstruct, if any, pursuant to Sectioms 13.2 and

13.3. The reconstructed Store shall, to the extent practicable,
have the entrances in the same general location on the Baclosed
Mall as existed before the damage or destruction. The ‘covenant.s
contained in this Section 13.4 shall not be enforceable by the

'Developer unless the Developer is Operating pursuant to the

provisions of Article 20 , as the case may be, at the time of such
damage or destruction. Developer hereby agrees that, in the event
of damage or destruction to all or any part of a Major’s Store,
Developer shall use reasonable efforts to cause such Major to
reconstruct and reopen its Store as required by this Section 13.4,
which efforts shall not include the £iling of any suit or
complaint.

A Major may raze the whole or any part oi its 3tszs at aoy
time during the Term hereof subsequent to the date upon which such
Major’s covenant to Operate its Store, pursuant to Article 21 or
Section 13.3 hereof, i terminated or released; provided, however,
that in such event the Major razing its Store shall cause the
Enclosed Mall to be secured where its Store has been removed so

that the same shall remain enclosed and not permit the escaping of
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air, and shall cause the area demolished and not rebuilt to be
inproved as Common Area ag provided in Section 13.7.

BEach Major (the "Excused Major") shall be excused from the
performance of its obligations set forth in this Section 13.4 for
and during any period of time (A) there shall be a default in
performance of the covenants of Developer as get forth in Sectiom
13.2 or 13.3, or Article 20 hereof or (B) when the Excused Major
shall be released from the performance of its abligations under
Section 21.1 hereof pursuant to the provisions of Section 21.2.

Section 13.5 gtandards of Congtyuction. All restoration,
repair, rebuilding, maintenance, alterationg, additions or
improvements (hereafter in this Section 13.5 collectively called
"work") performed by any Party shall be performed in strict
compliance with such of the following requirements ag are
applicabie ‘thereto, to-wit:

A. No such work shall be commenced unless the Party desiring
to perform the same has in each instance complied with the
appropriate provisions of this REA.

B. 1If the work is upen a structure which ig adjacent to the
Bnclosed Mall or to a Major’s Store, as the case may be, then,
during the performance of the work, the structure being repaired or
rebuilt shall be secured and temporarily( enclosed so as not to
permit the escaping of conditioned air, and upon completicn shall
have physical integration with the Bnclosed Mall or Major’s Store,
as the case may be.

C. All work shall be performed in a good and workmanlike
manner and shall strictly conform to and comply with:

(1) The plans and specifications therefor apptoved to

the extent provided in Article 4;

{2) BAll applicable requirements of laws, codes,
regulations, rules and underwriters; and

(3) To the extent applicable, the requirements of
Articles 4, 5, 6, 7, 8 and 9 and Technical Specificaticns.
D. All such work shall be completed at the sole cost and

- expense (except as herein provided to the contrary) of the Party
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performing the same, and with due diligence, but no later than
eighteen (18) months after the damage cx destruction requiring such
work.

Section 13.6 Licenses for Reconstruction. Each PBarty is
hereby granted a temporary license to use portions of the Common
Area for the purpcoseg of performing maintenance upon, and making
repairs to, and/or making construction alterations, additions and
improvements, and/or razing or replacing the wheole or any part of
the Common Area, the Developer Improvements and the Majors’ Stores,
regpectively, as are permitted pursuant to this REA (the activities
referred to in this Section 13.§ being hereafter in this Section
13.6 collectively referred to as "Construction") and for the
purpsse of obtaining access to permit such construction.

With respect to all purposes for which such license is
exerciged, the Party desiring to undertake the same shall submit,
within a reasonable time prior to the commencement of any such
Construction, to the Party of the Tract in guestion for its
approval a plot plan of the Shopping Center on which such Party
shall delineate those portiong of the Common Area upon which such
Party reasonably will exercise the license in connection with such
Construction, and shall submit plans indicating the nature and
extent of the Construction a.ﬁd a time schedule therefor. The Party
upon whose Tract the same is to be performed shall, within thirty
(30) days after receipt of @uch plot plan and information, notify
such requesting Party whether it approves or disapproves of the
location, timing and use. At all times during any Party’'s use of
the portion of the Commeon Area, as aforesaid, such Party shall
comply with the applicable requirements of Article 8 hereof and,
upon cessation of such use, shall promptly restore the portions of
the Common Area 80 uged to the condition in which the same were
prior to the time of commencement of such use, including, without
limitation, the clearing of such area of all loose dirt, debris,
equipment and construction materials. Such Party shall also
restore, at its sole cvgt and expense, any portions of the Shopping
Canter which may have been damaged by the performance of such
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Construction promptly upon the occurrence of such damage, and shall
at all times during the period of any such Comstruction keep all
portions of the Shopping Center, except the portions upen which
gaid Construction is being performed, and except the portions of
the Common Area being utilized by such Party pursuant to this
Section 13.6, free from and unobstructed by any loose dirt, debris,
equipment or construction materials related to such Construction.

Section 13.7 (Clearing of Premiges. Whenever any Party is
permitted to raze and/or not obligated hereunder to restore, repair
or rebuild any building that has been damaged or destroyed and
elects not to do sg, then, and in such event, such Party shall raze
such building or such part thereof as has been so damaged or
destroyed, and clear the premises of all debris and such Party
shall not unreascnably interfere with or disturb the business being
conducted by all other Parties on the Shopping Center Site. All
ground areas not restored to use shall be at the expense of such
Party leveled, cleared and improved with minimal landscaping,
including, without limitacion, grass or paved, in a manner which is
compatible with the balance of the Common Area. Thereafter, said
area shall become a ‘portion of the Common Area and shall be
maintmined as such, until such time as said Party may elect to
rebuild thereon.

Section 13.8 Liability of Mortgagee. Anything in this
Article 13 to the contrary notwithstanding, every Mortgagee or any
other Person acquiring an interest in any Tract by reason of
foreclosure of a Mortgage or conveyance in lieu thereof or by
reason of a termination of a lease for a Sale and Leaseback shall
be subject to the restoration requirements provided in Section
13.2, and the requirement that insurance proceeds shall be utilized
for reconstruction s¢ reguired in Sections 13.2, 13.3 and 13.4; the
remaining provisions of Sections 13.3 and 13.4 hereof shall be
applicable to any Mortgagee or any other Person acquiring an
interest in any Tract by reason of foreclosure of a Mortgage or
conveyance in lieu thereof or by reason of a termination undexr the
termg of a Sale and Leaseback only in the following instances :

a3, .
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A. Where any such Mortgagee or Person so acquires title, if
Section 13.3 or 13.4 requires reconstruction, such Mortgagee or
Persoh siail only be liable in accordance with the terms of this
REA for the reconstruction of improvements damaged subsequent to
such fofreclosure sale, conveyance or termination of leaseback,
provided, however, that where damage or degtruction occurs prior to
such foreclosure sale, conveyance or termination of leaseback and
igs caused by a peril included within the risks required to be
ingured under this REA, any such Mortgagee or Person shall, if
Section 13.3 or 13.4 requires recoastruction, reconsStruct the
damaged improvements to the extent of the insurance proceeds
payable therefor.

B. If such Mortgagee or Person so acquires title and is not
required pursuant to subsection A above to restore, repair or
rebuild any building that has been damaged or destroyed and elects
not to do se, then such Mortgagee or Person ghall raze such
building or such part thereof that has been so damaged or
degtroyed, clear the premises of all debris, and improve said area
at ite expence as Common Area, as required by Section 13.7.
Thereafter said area shall become a portion of the Common Area
until such time ag said Mortgagee or Person may elect to rebuild
thereon. Should such Mortgagee or Person be permitted to raze and
desire to raze only a portion of any such building, the remaining
building lm.:at: contain not less than the portion of the Minimum
Ploor Area for such building purguant to Article 8 which the Major
would have been required to rebuild.

Nothing contained in thie Secticn 15.5 snall limit the rights

of Majors to be released from their c¢ovenants to Operate as

provided in Section 21.2 and/or to reconstruct as provided in

Section 13.4 if there iz not such limited performance of the
provisions of Section 13.3 or 13.4 by such Mortgagee or Person; and
nothing contained in this Section 13.8 shall be construed to
release the Party, whose interest has been acquired by such
Mortgagee or Person, of any of its obligations under this RBA
(including Sections 13.3 and 13.4).
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ARTICLE 15
FORCE MAJEURE

Bach Party shall be excused from performing any cbligation or
undertaking provided in this RBA, except any obligations to pay any
sums of money under the applicable provisions hereof (unless
conditioned upon performance of an obligation or undertaking
excused by this Article 15) and except as otherwise expressly
provided herein, in the event, but only so leng as and te the
extent that the performance of any such obligation or undertaking
iq prevented or delayed or otherwigse hindered by act of Ged, fire,
earthquake, flood, explosion, action of the elements, war,
invasion, insurrection, riot, mob violence, sabotage, inability to
procure or deneral shortage of labor, equipment, facilities,
materials or supplies in the open market, failure of
transportation, strikes, lockouts, action of labor unions,
condemnation, requisition, laws, orders of governmental or civil or
military or maval authorities, or any other cause, whether similar
or dissimilar to the foregoing, not within the control of such
Party (other than the lack or inability to procure monies to
fulfill its conmitments and obligations or undertakings provided in
this REA), all of which are herein referred to collectively as

"Force Majeure”.
Notwithstanding any specific references in certain provisions
or this REA to this Article 15, the absence of such specific
reference in any other provision shall not be deemed to diminish or

preclude the general applicability of this Article 15.

ARTICLE 16 -
CONDEMNATION
Section 16.1 Determination of Award. Any award for damages
{the "Award"), whether the same shall be obtained by agreement
prior to or during the time of any court action, or by judgment,
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verdict or order, or by agreement after any such court action,

resulting from a taking by exercise of right of eminent domain of

the Shopping Center Site or any porticn therecf, or rasulting

Srom
a requisitioning thereof by military or other public authority for
any purpodge arising out of a temporary emergency or other temporary
circumstances (hereinafter collectively referred to ag
"Condemnation®), shall be distributed among the Parties to this REA
in accordance with the termgs and conditions of thig Article 1€,
notwithstanding any provision of any mortgage, judgment, verdict or
order to the contrary. To the extent that the Condemnation Award

includes a component identified as the undivided interest in the

reciprocal easements created by the REA, such component shall be

~divided among the Parties according to the same ratio which the

Floor Area of each Party’s Building bears to the total Floor Area

of the Shopping Center.

Section 16.2 DRigtribution of Proceeds of Award. If a Party
exerciges its right to terminate its Operating covenant as provided
in Sections 16.4 and 16.5, such Party shall be entitled to the
entire Award relating to its interest in and to its Tract. If a
Party doea not have a right to terminate its Operating covenant or
does not elect to exercise such right, the following provision
shall be applicable. The Award shall be paid promptly by the Party
receiving same in trust to the Mortgagee of the Party’s Tract or to
such national bank or trust company approved by the Parties having
an office in the State of New Mexico, as trustee, to be distributed
(along with any interest thereon) among the Parties in accordance
with the provisions of this Article l6. =~ The Award shall be
distributed by the trustee among the Parties as follows:

(A) If all or any portion of any Tract shall be condemned,
the total Award, exclusive of any portion of the Awazrd or other
compensation paid for any Common Area (or deemed to be paid for any
Common Area pursuant to subsection (C) of this Section 16.2), shall
be paid to the Party cwning such Tract so taken.
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If all or any portion of the Common Area shall be

condemned, the portion of the Award paid for the Common Area (or

deemed to be paid fcr the Common Area pursuant teo subsection

(C)of this Section 16.2) shall be distributed by the trustee in the

following order of priority:

(1)

O0R/03/95\a0X3T\READ. Fed

To such Party or Parties owning the
portion of cthe Shopping Center Site so
taken for performing the restoration of
the Common Area (after all Parties shall
have approved complete plans and
specifications for any substituted Cammon
Area and the contract or contracts for
the construction of such substituted
Common Area), in progress payments during
the progress of the resgtoration of the
Common Area, and as payment of the
balance of the Award held by the trustee
after full payment for such restoration,
as the case may be, to the extent the
Award will permit, as follows: (a) at the
end of each month, or from time to time
as may be agreed upon by the affected
Parties, against such Party's architect'’s
certificates accompanied by lien waivers
from all contractors and subcontractors
and materialmen, an amount equal. to
ninety percent (90%) of the amount of the
verified request for payment(s} made by
the contractor(s) or materialmen for work
done, material supplied and services
rendered during each month or other
period; ©provided that the PBarty’'s
independent licensed architect provides a
certificate that the work has been
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plang and specifications for which
paynment is being requested, and (b} at
the completion of the work, the balance

| of the Award monies required to complete
the payment for such work; provided that
at the time of each such payment in (a)
or (b} (i) there are no liens against the
property of such Party by reason of such
‘ work and that, with respect to the time ‘
; of payment of any balance remaining’t:o be
paid at the completion of such work, the
period within which a lien may be filed
has expired or the other Parties hereto

are satisfied by proof submitted by such

| ﬂ‘ Party that all costs of such work
theretofore incurred have been paid, (ii)
such Party’s architect shall certify that
all work so far done is proper and of a
quality and class equal to or better than
the original work required by this REA
and in accordance with the plans and
specifications, and (iii) such Paxty

shall furnish to the trudtee evidence

satisfactory to said trustee that all .
previous advances have been devoted to

defray the actual cost of such work up to

the amount of such cost, or that such o g":
cost has actually been paid by such Party
in the amount of all such previous
advances. In no event shall the trustee
be liable for any amount in excess of the
net proceeds of the Award.

{(2) Should {(a) the cost of such work he less

E
\
J
3
3

than the Award so held in trust, or (b)

it not be possible to provide a

| I T T W
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substituted Common Area, the Award or the
balance of said Award shall be
apportioned among the Parties in
accordance with the value of their
regpective property interests in the
Tract or Tracts so taken, it being the
intent that severance damages shall be
the sole compensable interegt arising
from the integration of the several
Tracts into the Shopping Center, which
shall accrue to Parties who do not have
any other property interest in the Tract
g0 taken, except the reciprocal easements
and other interests created by this REA;
provided, however, thexe igs first
distributed to all Parties any and all
reagsonable expenses or disbursements each
such Party may have incurred or obligated
itself for in connection with such
condemnation proceedings.

Anything to the contrary in this Section 16.2 notwithstanding,
if a Party is qualifiqd to gself insure pursuant to the provisions
of Section 11.5, payment of such Party’'s portion of any Award
relating to Common Area shall be made directly to such Party rather
than to the trustee as hereinabove provided; provided that payment
of any Award to Developer shall be held in txrust by the holder of
the Mortgage on Developer Tract for application under this Article
16. If the Developer’'s Mortgagee is the holder of such award, such
awﬁrd shall be deposited in a New Mexico bank. The fee of the
trustee (other than Developer’s Mortgagee) shall be a first charge
on the Award.

(C) If only a portion of the Floor Area ang Common Area on
any Tract shall be condemmed, and the condetming authority does not

apportion the amount of the Award attributable to Floor Area and

08 red
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Common Area, the Parties shall agree in good faith as to the manner
of allocatior of the Award as to Floor Area or Common Area.

Section 16.3 Unresolved Issues. Any issue which is not
resolved by any judgment in the condemnation proceeding or
supplemental determination therein shall be resolved among the
Parties acting in good faith.

Section 16.4 Taking of Automobile Parking Area. If a porticn
of the Automobile Parking Area shall be so taken in Condemnation so
that after such taking the number of parking spaces on any Party’s
Tract shall be reduced to less than eighty percent (80%) of the
number c<f parking spaces required to satisfy the parking ratio
applicable to such Tract under Section 1C.3 hereof and Developer
fails, within a reasonable period of time nct to exceed 365 days,
to provide substitute Automobile Parking Area acceptable to such
Party in its sole discretion and to the other Majors, then this REA
may be terminated by the Major whoge Tract is so affected or by any
or all of the Majors if the Developer is the terminating Party.

Section 16.5 Partial Takina of Floor Area and Automobile
Parking Area. If ten percent (10%) or more of the Floor Area of
any Major’s Store or of the Developer Mall Stores shall be so taken
in Condemnation, or if twenty percent (20%) or more of the parking
spaces located within four hundred feet (4007} of the Store of any
Party shall be so taken in eminent domain, then this REA may be
terminated by the Major whose Tract is so affected or by any or all
of the Majors if the Developer is the terminating Party.

Section 16.6 Mertgagee Participation. Nothing herein
contained shall be deemed to prohibit any Mortgagee from
participating in any Condemnation proceedings on behalf of any
VParty upon whose Tract it has a Mortgage, or in conjunction with
any such Party; provided the same does not reduce the Award to any
Party or the distribution thereof in accordance with Section 16.2
hereot.

Section 16.7 Bxtepnt of Reconstruction. Bach Party (not
terminating the REA as to its Tract pursuant to Section 16.4 or

16.5) shall to the extent required under Sectiong 13.2, 13.3 or
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13.4 and to the extent practical, reconstruct its Tract to the
extent of the Award (excepting any severa.nce‘ damages) paid to such
Party, giving first priority to maintaining the parking ratio of
Section 10.3; all reconstruction shall be in accordance with the
requirements and subject to the provisions of this Article 16, and
in accordance with Article 9 and Sectiomn 13.5 hereof.

Section 16.8 Inverge Condemmation. Should any inverse
condemnation result by reason of actions of a public authority,
including, without limitation, any acts or actions of any
environmental protection act or regulations, and a judgment of a
court of competent jurisdiction shall so determine, then the rights
of the Parties shall be the same as though condemnation had taken
place.

Section 16.9 Texmipation of Bepefitgs. In the event of a
permanent taking by condemmation or inverse condemnation of any
portion of the Shopping Center, all easements appurtenant to the
portion so condemned shall, upon the taking of such portionm,
terminate to the extent they are appurtenant to such portion, but
shall continue as to any pertion not so condemned.

Secticn 16.10 Termination As To a Tract. If this REA is
terminated as to the Tract of a Party, but not in its entirety, the
Party as to whom the REA has terminated shall in all events
demolish its building or perform such restoration as neceasary so
that its improvements do not constitute a hazard or a nuigsance and
until the Termipation Date, comply with the use restrictions and
prchibitions set forth in Sections 8.3 and 8.4 hereof.

ARTICLE 17
ANTENTIONALLY OMLITIED

ARTICLE 18
SIGNS
Section 18.1 (Crikteria. Attached hereto, and marked Exhibit
D, are criteria for all signs to be erected within the Shopping
Center Site. No s#igns shall be erected or maintained in the

" OB/U3/9S\SUZST\REAZ . red

114




Lo et

o et

CREY T

SL5S

Shopping Center which do not conform in all respecta to said
¢riteria and no pylon signa shall he erected or maintained in the
Shopping Center Site except as shown on Bxhibit B. Twae (2) pylon
signs shall identify the Shopping Center name and one (1) pylon
sign shall identify the entertainment/cinema complex, Including a
theatre readerboard gign. Such pylon signs shall contain no other
information. Any change made to any erected sign which causes the
same to fail to comply with the sign criteria is hereby prohibited.
It is understood that said criteria expressly exclude therefrom,
except for specific provisions thereof, the identification signs on
the Stores of the Majors (including, without limitation, signs of
the Majors on canopies).

Section 18.2 Modification of Signg. Any change made to any
aign which initialiy conforms to the sign criteria which causes the
game not to fall within the scope of the sign criteria is hereby
prohibited. Any such changed sign shall be considered ag a new
installation and any deviation from the criteria shall similarly be
prohibited.

Section 18.3 Shopping Center Jdentification Signs. The
location of two (2) monument iden:ifica;ion signs are shown on
Exhibit B (*Monument Signs®).

Developer shall cause the Project Architect to prepare and
submit to the other Parties for their approval, the plans and
specifications for the Monument Signs. Such plans shall include
all technical information, including (i) lighting for the signs,
(1i) colors to be used in the signs, and (iii) materials, and (iv)

size and height. The Monument Sigms shall be placed in the
locations shown on Bxhibit B and shall be used for only the

jdentification of the Shopping Center.

Subject to its obtaining all required governmental permits,
Developer shall install the Monument Signs in the locations shown
therefor on Bxhibit B as part of the Common Area work. The
Monument Signs shall be maintained by Developer as part of the
Common Area and the costs and expenses of such maintenance shall be

an Bxterior Common Area Maintenance Cost.
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ARTICLE 19 SL4L56
PROMOTIONAL FUND

Section 19.1 Creation and Purpoge of Fund. Developer will
establish and administer an advertising and promotional service
fund (herein called the *"Fund"®) to furnish and wmaintain
professicnal Shoppring Center-wide advertising and Shopping Center-
wide sales promotions which will benefit all merchants of the
Shopping Center. 1In conjuncticn with said Fund, Developer agrees
to provide or cause to be provided a full-time Promotion Director,
sufficient secretarial services, salaries for personnel, office
rental, utilities, supplies, telephcne and all equipment expense
necegsary for an efficient operation. A committee, composed of a
representative of each Major who contributes to the Pund on a

regular basis (at such Major's election), Developer and other

Occupants in the Shopping Center, will be formed to review the

advertising and promotional activities sponsored by the Fund.
Section 19.2 Contribution by Madiors. Each Major’'s agreement
respecting contributions to the Fund is provided in its respective
Allocable Share Agreement. .
Section 19.3 W Developer agrees to
make an annual contribution to the Pund for each fiscal year of its
operation in ar amount equal to twenty-five percent (25%) of the
aggregate amount of the annual contributions payable to the Fund by
all Occupants (excluding Developer) of the Shopping Center, such
annual contribution by Developer to be payable in equal monthly
installments during the Fund’'s fiscal year for which such
contribution is being wade. All monies received by the Fund shall
be used solely for the purpose of advertising and promoting the
Shopping Center. No funds shall be used to advertise or promote
any one or more individual merchant, it being the intent that all

advertising and promoticn by the Fund shall be institutiomal in
nature.
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ARTICLE 20
COVENANTS OF DEVELORER

Section 20.1 Management Criteria. Developer covenants to and
agrees with each Major, subject to the provisions of Articles 13,
15 and 16, and subject to the other provisions of this Article 20,
that, sao long as at least cone (1) Major is Operating its Store in
at least the Minimum Flocor Area specified in Section 8.1 (herein,
an "Operating Major"), Developer will manage and Operate, or cause
to be managed and Operated, the following Developer Improvements on
the Develcper Tract in the following manner:

A. The Developer Mall Stores, as a complex of rectail
merchandising and retail service establishments which is a part of
a first class enclosed regional mall shopping center development
containing a two {2) level enclosed mall and other related common
area facilities, provided, however, at any time after the period
any Major is required to Operate pursuant to Section 21.1 or
13.3(B) (each in this Section 20.1, the "Operating Peried"), there
shall be less than three (3) Operating Majors, then until an
additional Major shall become an Operating Major, Developer’'s
obligation te go manage and Operate, or cause to be so managed and
Operated, shall be limited to the Developer Mall Stores Immediately
Adjacent as to the Operat:ing‘ Major(s) as provided in Section
13.3(B); and '

B. Maintain a quality of management and Operation not less
than that generally adhered to in first class enclosed regional
mall shopping centers in the Albugquerque, New Mexico metropolitan

area; and

c. Use good faith, commercially reasonable, diligent efforts

{1) Have the Floor Area of the Developer Mall

. Stores occupied in its entirety:;
provided, however, if after the Operating

Period there shall be less than three (3}
Operating Majors (whether or not such

Majors are required to so Operate),
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Developer shall be required only to use

begt efforts to have occupied the Floor

Area in the Developer Mall Stores located

Immediately Adjacent to the Operating

Major(s) as provided in Sectiom 13.3; and
(2) Have at all times on each level a

reasonably balanced, diversified and

reasonably evenly digtributed mixture of

retail stores, merchandise, service

Occupants and other users permitted in {
; this REA in the Developer Mall Stores
3 Developer is required to Operate; and
? D. Under the name "Cottonwocd Mall", unless prohibited by
E law to use the same, or such other name as is unanimously approved
by the Parties in their sole and abgolute discreticn; and

E. To have Floor Area in the Developer Mall Stores of not
less than the Minimum Floor Area as is provided in Section 8.1;
provided, however, that if at any time after the Operating Period
there shall be less than three (3) Operating Majors, Developer
shall be required b.nly to have the Ploor Area in the Developer Mall
Stores located Immediately Adjacent to the Operating Major(s) as
provided in Section 1;3.3,- and

P. In accordance with the requirements of Bxhibits D and B;

G. To open the Developer Mall Stores and the Enclosed Mall

el st

to the extent and when provided in Section 5.3 and to maintain and
Operate properly all Common Areas as provided in Article 16; and

H. Not to relocate the storefront lines of the Developer Mall
Stores €£ronting on the Bnclosed Mall or the location of the

Brnclosed Mall or to change, mcdify or alter the Bnclosed Mall or

the exterior of the Developer Mall Stores; and

X. To maintain the layout of itg Tract and the Developer

Improvements located thereon as shown on Bxhibit B and Operate

within the confines of the Shopping Center Site as depicted on
Bxhikit B, and, except ag provided in Sections 8.8 and 16.4
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relating to additional Automobile Parking Area, not to withdraw or
add any real property from or to the Developer Tract; and

J. To keep the Enclosed Mall Operating and all entrances
thereof open and to provide lighting, heating, cooling and
ventilation for the BEnclosed Mall and to maintain the air
conditioning system therein in such manner so that the temperature

and humidity throughout the Enclosed Mall is at a reasonably

comfortable level and at the level contemplated by the provisions
of Section 4.3B{(5) of this REA at all times when the retail
operationg on the Developer Tract or the Tract of any Major are
open for business and for not less than one-half hour before opened
and three quarters of an hour after the same are closed; provided,

however, that if, after the Operating Period, there shall be less

than three (3) Operating Majors, then, until an additional Major
becomes an Operating Major, Developer’s obligation shall be limited
to the Operation in accordance with the standards of this Section

20.1 of that portion of the Enclosed Mall located Immediately
Adjacent ‘:o the Operating Major(s) as provided in Sectiom 13.3.
Notwithstanding anything to the contrary in this Article 20,
the covenants contained in this Article 20 shall not impose any
greater cbligation to rebuild, reconstruct or restore than ag get
forth in Article 13 hereof.
o Section 20.2 Benefits of Maijors. Bach and all of the
provisions of this REA on Developer's part to be performed {whether

affirmative or negative in nature) are intended to and shall bind

each and every Person which comprises or is part of Developer, at
any time, and from time to time, and shall inure to the benefit of
each respective Major.

e Section 20.3 Covenante Binding ou Developer Txact - Run with
B Lhe Land. Each and all of the covenants of Developer in this REA
contained shall bind the Developer Tract and shall bind each and
every ather Person having any fee, leasehold or other interest in

any part of the Developer Tract, at any time and from time to time,

to the extent that such part of the Developer Tract is affected by

the covenants in question, or that such covenants are to be
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performed thereon, and shall inure to the benefit of each Major,
and its respective Tract and shall run with the land.

Section 20.4 Dominant and Servient Estateg. With regpect to
the various covenants (whec{xer affirmative or negative) on the part
of Developer contained in this REA which affect or bind or are to
be performed on porticns of the Tract of any Party, the Tract
benefitted by such covenant shall, during the term of this REA, be
the dominant estate, and the Developer Tract (or if the particular
covenant affects, bindg, or is to be performed on less than the
whole of the Developer Tract, then wirh respect to the particular
covenant, such portion thereof, as is affected by, or bound by, the
particular covenant, or on which the particular covenart is ta be
performed) shall during the term of this REA, be the servient

egtate.

ARTICLE 21
CQVENANTS OF MAJORS

Section 21.1 gQperating Covepants. A. Subject to Articles 13
and 16 and Section 28.13 hereof and subject to the other provisions
of this Article 21, each of May, Penney, Mervyn’s, Ward and Dillaxd
covenants and agrees with Developer (i) that it will open its Store
on or before its Scheduled Opening Date, in not less than its
Initial Planned Floor Area gset forth in Section 8.1, and (ii) that
it will thereafter Operate or cdlse to be Operated, its Store in at
leagt the Minimum Floor Area set forth in Section 8.1 for fifteen
(15 consecutive years, under the trade names, respectively, of
"Foley’s", "Penney" (or "JC Penney"), "Mervyn’s®, "Montgomery Ward*"
(or "Ward") and *Dillaxd", or such trade name as each of May.,
Penney, Mervyn'’s, Ward, and Dillard, respectively, is from time te
time then doing business in at least a majority of its retail
department gtores which then operate in regional shopping centers
in New Mexica. During such Operating Periocd, in the event a Major
Operates its retail department store in less than its entire Store,
the Floor Area which it Operates as such a retail department store
{which shall be not less than its Minimum Floor Area as hereinabove
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provided) shall be immediately adjacent to the Bnclosed Mall on
each level, and shall have direct access to the Enclosed Mall on
each level.

B. The hours of business, the number and types of
departments to be Operated in each such Store, the particular
contents, wares and merchandigse to be offered for sale and the
gservices to be rendered, the methods and extent of merchandising
and storage thereof, and the manner of Operating such Store in
every regpect whatsoever shall be within the sole and absolute
discretion of each such respective Major.

c. The Majors may each Operate a department or departments
in their respective Stores in whole or in part by licensees,
tenants and/or concessionaires.

D. The Parties agree that the operating covenant of each
Major contained in Paragraph A, of this Section 21.1 (hereinafter
referred to individually as a "Major Operating Covenant" and
collectively as the *Majors Operating Covenants”} is personal to
Developer, is not assignable to any person or entity other than
Developer’'s successors who become obligated to perform all or
substantially all of Developer’s obligations and covenants under
this REA, any Mortgagee of Developer, such Mortgagee’s successor,
a purchaser of Developer’s interest in the Shopping Center at a
foreclosure sale or a purchaser who accepts a deed in lieu of

foreclosure, and ig not otherwige intended to be for the bhenefit of

.any third party beneficiaries. Except as permitted in the

foregoing sentence, in the event that Developer (1) enters into any

agreement with any person or entity giving such person or entity

. the right to require Develcoper to enforce, directly or indirectly,

. any of the Majors Operating Covenants, or (2) purports to assign

any of the Majors Operating Covenants to any person or entity, such

purported assignment or prohibited agreement granting the right:tec

- enforce. auch Majr;rs Operating Covenants to any person shall be void

and unenforceable. In the event Developer purports to assign any
of the Majors Operating Covenants, or contracts to assign any of
the Majors Operating Covenants, or grants any right to enforce any
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of the Majors Operating Covenants, directly or indirectly, or
enterg into any agreement with any person or entity giving such
person or entity the right to require Developer to enforce,
directly or indirectly, any of the Majors Operating Covenants,
Developer agrees to pay promotly upon demand made therefor, any and
all c¢laimsg, demands, actions, losses, liabilities, damages,
expenses (including, without limitatien, attorneys’ fees) and costs
(including, without limitation, court costs}) of such Major of
whatever kind or nature suffered by such Major as a result of such
action on the part of Developer or incurred by such Major in
defending litigation resulting from any such purported assignment
or enforcement or in such Major obtaining a declaration of a court
of  competent jurisdiction that the purported assignment or the
contract granting such enforcement right is void and unenforceable.

Section 21.2 Releage from Obligations. A Major shall be
releagsed from the performance of its covenant and obligation to
Operate contained in Section 21.1 in the event any one or @re of
the following conditions occurs:

A. If Developer fails to comply with, or violates, any of
the provisions of Section 20.1, exclusive of paragraph F; provided,
however, that Developer f£irst shall have sixty (60)_ days after
receipt of notice to cure any such default, or if asuch default
cannot be cured within sixty (60) days, to commence diligently
curing such default within such time and diligently cure such
default within a reascnable time thereafter.

B. If Developer ceages to Operate at least sixty percent
(60%) of the Initial Planned PFPloor Area of Developer Mall Stores
reasonably éevenly distributed on each level; provided, however,
that Developer shall have twelve (12} months after receipt of
written notice to the Developer of such condition to remedy the
same, which twelve (12) month peried shall not, except as may be
extended in the event of any damage or destruction which ig being
restored in accordance with the provigions of Article 13, be
subject to any other Porce Majeure or any other extended curxe

periocds otherwise available for a default. Such condition shall be
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conclusively deemed to have been remedied if during said twelve
(12) month period Developer shall have entered inte bona fide
leases and occupancy agreements providing for at least a three year
term and which require the opening for business of Floor Area in
the Developer Mall Stores sufficient to increase the occupancy of
the Developer Mall Stores to sixty percent (60%) of the Initial
Planned Floor Area in the Developer Mall Stores reasonably evenly
distributed on each level, which bona fide leases and occupancy
agreements shall provide fcr the actual commencement of occupancy
of Floor Area by the Occupant within said twelve (12) month period.

c. If, as to pillard, Mervyn‘’s, Ward or May, three (3) of
the other Majors, and as to Penney, two (2) of Dillard, Mervyn’s,
Ward or May, of which one must be Dillard or May: (i) have not
opened their regpective Stores within sgix (6) months after the
Scheduled Opening Dates with no adjustment due to Force Majeure, or
(ii) cease or fail to Operate their respective Stores in accordance
with paragraph A of Section 21.1 and such cessation or failure
continues for a pericd of six (6) continuous months, or (iii) cease
or fail to Operate in less than seventy five percent (75%) of the
number of their currently operating stores in the States of New
Mexico, Arizona and Texas.

D. If such Major shall be released from the performance of
its restoration obligations under Section 13.4.

B. If any of the Majors’ Operating Covenants is modified,

amended or released without the agreement of the Parties, except

By bankrupt:cy or insolvency or other similar proceedings.

Nothing contained in the foregoing provisions of this Section

21.2 shall in any manner be construed as diminishing, or be deemed
_to constitute a waiver of, any other rights of a Major resulting

- fram the failure of Developer to perform its covenants set forth in

chis RBA. or from the default of any other Party hereunder.
thwi:hstanding anything to the contrary, the covenants contained
in Section 21.1 shall not impose any greater obligation to rebuild,

reconstruct or restore than as get forth in Article 13 hereof.

123




i v

i

SLbL

Subject to the terms and conditions of this Section 21.2
(including the expiraticn of all notice, grace and cure periods
provided for herein), a release from the covenants and ebligations
of Section 21.1 shall be effective upon the Major (if entitled to
be released hereundey) giving notice thereof to Developer and to
the other Majors, and thereupon the Major’s Operating Covenant such
Major provided in Section 21.1 and its reconstruction covenant in
Section 13.4 shall terminate and such Major shall not be required
thereafter to continue Operating its Store or to reingtitute such
Operation, notwithstanding the subsequent curing of any default or
condition referred to herein. Continued Operation by such Major
following such notice ghall not affect the effectiveness of such
notice nor the releagse effected thereby.

Section 21.3 Suybordination to Lien. The affirmative
Operating covenants contained in Section 21.1 are autouatically
subordinated to the lien of any existing or future Mortgage
recorded against the Tract which is burdened by such covenant
(including, but not by way of limitation, any blanket Mortgage
which may cover any other property or properties of such Party,
whether owned in fee or as a ‘leasehold) to the end that the
Mortgagee or Person (otrer chau such rfaxty and its affiliztes) who
acquires title in the manner set forth in subparagraph A of Section
13.8, and all succeggsors to or through any such Person (other than
such Party and its affiliates) shall take free and clear of such
affirmative Operating covenant. Bach Party covenants and agrees to
execute and deliver to the others, upon request thereZor, such
instruments, in recordable form, as shall at any time and from time
to time be required (the form of which shall be in the reasonable
judgment of counael for the executing Party) in order to confirm or
effect any such subordination as referred to in this Section 21.3,

Section 21.4 pBeneflts to Other Parties. Bach and all of the
provisions of this REA on the part of the respective Majors or
Developer to be performed (whether affirmative or negative in
pature) shall bind each and every Person comprised within the term

*Major”, or Developer, as the case may be, at any time and from
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time to time, and (i) as to provisions tc be performed by
Developer, shall inure to the benefit of the Majors, and (ii) as to

‘provisions to be performed by the Majors, or any Major

individually, shall inure to the benefit of Developer and, unless
a covenant by a Major is made only to Developer, shall inure to the
benefit of the Majors.

Section 21.5 (Cgvenants Sipnding Madors' Tract - Run with the
Land. Each and all of the covenants of a Major in this REA
contained shall bind the respective Major’s Tract and shall bind
each and every other Person having any fee, leasehold or other
interest in any part of the Tract of such Major, at any time and
from time to time, to the extent that such part of such Major’s
Tract is affected or bound by the covenants in guestiocn, or that
guch covenants are to be performed thereon, and (except as
otherwise provided herein, e.g. in Section 21.1D) shall inure to
the benefit of the other Parties ard their respective Tracts, and
shall run with the land.

Section 21.6 Dominant and Servient Estates. With respect to
the various covenants (whether affirmative or negative) on the part
of each Major contained in this RBA, which attéct or bind, or are
to be performed on portions of the Tracts of any Party, the Tract
benefitted by such covenant shall, during the term of this REA, be
the dominant estate, and the Tract of the ::avenanting Major (or it
the particular covenant affects, binds, or is to be performed on
legs than the whole of such Tract or Store Site, then with respect
to the particular covenant, such portion thereof as is affected by,

or bound by the particulay covenant, or on which the particular

" covenant is to be performed), shall, during the term of this REA,
be the servient estate.

Section 21.7 Temporary Cessation of Business. Any temporary

_ cessation of business by any Major, not in excess of ninety (90)

‘days in any twelve (12) month period, which is occasioned by the

xyaking- of repairs, alterations or renovations, so long as such

', 'Major is using due diligence in making its repairs, alterations and

renovations, and gubject to interruptions caused by Force Majeure,

- 0B/03/95\s0557T\REAZ, rod
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shall not constitute a breach of such Major‘s covenant to Operate

as provided in this Article 21,

ARTICLE 22
TAXES AND ASSESSMENTS

Section 22.1 Payment. With the exception of assessments by
SAD 223 which shall be paid or otherwise cause tc be paild as set
forth in the respective Allocable Share Agreements and/or Purchase
and Sale Agreements of the Parties, each Party shall pay, or cause
to be paid, prior to delinquency, all taxes and assessments upon
its Tract, and the buildings and improvements thereon, provided
that, if the taxes or assesasments or any part thereof, may be paid
in installments, any Party may pay each such installment as and
when the game hecomes due and payable,

Section 22.2 Contest. If any Party shall deem the taxes
and/or assegsments, or any part therecf, to be pald by such Party
to be excessive or illegal, such Party shall have the right to
contest the same at its own cost and expense, and shall have the
further right to defer payment thereof sc long as the validity or
the amount thereof is contested in good faith; provided, however,
that, if at any time payment of the whole or any part thereof shall
be necegsary in order to prevent the sale of the property for the
lien of any such unpaid tax or assessment becausge of the nonpayment
therecf, then the contesting Party shall pay or cause to be paid
the same at least thirty (30) days in advance of the date when
payment is necessary to prevent such sale. Any such payment may be
paid under protest.

Section 22.3 Non-Payment of Taxes by a Party. In the avent
any Party shall fail to comply with its covenant as set forth in
this Article 22, any other Party or its Mortgagee may pay such
taxes. and penaltiesg and intexsst thereon, and shall be entitled to
prowees rolmburssment from the defaulting party for the sums 8o
expended, with interest thereon ag provided in Section 28.11.

Section 22.4 Asgessment Benefiting Shopping Center. Anything

in Section 22.1 to the ¢ontrary notwithstanding, in the event an

" OBAG/IENRESINEAZ. ed
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assegsment is levied against one oxr more Tracts (or any property
theéreon) and such assessment relates to an improvement that is of
general benefit to the Shopring Center Site as a whole as opposed
to a special benefit to the Tract or Tracts levied againat, or
relates to the road improvements benefiting the Shopping Center
Site and other real egtate, such assessment shall be prorated among
the owners of the Tracts comprising the Shopping Center Site based
upon the propertion between the size (based on acreage) of each
owner’'s parcel to the size of the Shopping Center Site; provided,
however, any assessment levied in connection with or by reason of
the initial construgtion of the Shopping Center (including any Cff-
Site Improvements benefiting the Shopping Center or any part
thereof but excluding any and all road improvements which are
assessed by SAD 223) shall be deemed part of the cost of the Common
Improvement Work and paid in accordance with the provisions of this
REA and the separate Allocable Share Agreements. If any asgessment
benefits a particular Tract exclusively, then, unless such
assessment falls within the foregoing proviso, the owner with
respatt to that Tract shall be aclely responsible for the payment
of such assessment.

Section 22.5 Allocation of Taxes. If each Party’'s Tract is
not separately assessed, the Parties shall cooperate in and
endeavor to obtain separate assessments as separate tax parcels. for
each Tract, and so long as the Tracts are not separately assessed,

the Parties shall apportion such taxes among themselves based on a

fair and equitable basis.

ARTICLE 23

ARTICLE 24
ATIORNEY'S FEES
In the event any Party shall imstitute any action ox
proceeding ("Suit®) against any other Party relating to viclatioms,

th:eii:ened violations or failure of performance of or under this
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REA, or any default hereunder, or to enforce the provisions hereof,
then, and in that event, the "Prevailing Party" shall be entitled
to recover as an element of its cost of Suit, and not as damages,
! a reasonable attorneys’ £fee tec be fixed by the court. The o
i Prevailing Party shall be the Party, if any, which by law is
entitled to recover its coat of Suit only where the Suit proceeds
to final judgment. A Party not entitled to recover its costs shall
not recover attorneys’ fees; provided, however, that when a Party
shall have ingtituted and then dismissed suit as against ancther
Party without the concurrence of such other Party, such other Party i
shall be the Prevailing Party. No sum for attorneys’ fees ghall be

counted in calculating the amount of a judgment for purposes of

determining whether a Party is entitled to recover its coéca or
attorneys’ fees. The term “attorneys’ fees" shall include fees of
outside counsel and costs allocable to in-house counsel. The
N provisions of this Article 24 shall not be applicable tc any

declaratory relief action or cause of action.

ARTICLE 25 N
NOTICES ;
Section 25.1 QNoticeg to Parties. Any notice, demand,

reguest, consent, approval, designation or other communication

PEIIRE

which any Party is required or desires to give or make or

e I ' comminicate to any other Party shall be in writing and shall be _
' ~given or made or communicated by Federal Expre#s, Purolator Courier R

_or other reputable overnight carrier with a request that the R

addressee sign a receipt evidencing delivery or by United States :
registered or certified mail, return receipt requested with postage

ﬁre_paid_, addressed, in the case of Developer to:

B ) Simon Property Group, L.P. S

: 115 West Was. gton Street

R : P.0. Box 7033

5 ‘ Indianapolis, Indiana 46207
Attention: Azthur W. Spellmeyer III
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with a copy to:

Dann Pecar Newman & Kleiman

One American Square

Box 82008

Indianapolis, Indiana 46282
Actention: Andrew A. Kleiman, Esg.

and addregsged, in the case of May to:

; The May Department Stores C y

: Attention: Executive Vice Pregident,
: Real Estate

; 611 Olive Street

St. Louis, Missouri 63101

with a copy to:

Foley's

1110 Main Street
Houston, Texas
Attention: Chairman

and

i The May Department Stores Company
Po- Office of Legal Counsel

o 611 Olive Street

o St. Louis, Misscuri 63101

O Attention: Carol Fielding Fasano

and addregeed, in the case of Dillarxd to:

Dillard Department Stores, Inc.
1600 Cantrell Road

Litcle Rock, Arkansas 72201
Attention: President

with a copy to:

Dillard Department Stores, Inc.
1600 Cantrell Road

Little Rock, Arkansas 72201
Attention: General Counsel

S ‘ and addressed, in the case of Ward to:

958 Monroe Corporation
Attention: Secratary
One Mortgomery Ward Plaza
: 535 W. Chicago Avenue

; o Chicago, Illinoies 60671

with a copy to:

Montgomery Ward & Co., Incorporated

Attention: Vice President, Real Estate

One Montgomery Ward Plaza
$35 W. Chicago Avenue.
Chicago, Iilincis 60671

and addressed, in the case of Penney to:
' J.C. Penney Properties, Inc.

6501 Legacy Drive
Plano, Texas 75024-3698

Attention: Real Batate Attornmey (Mail Stop 2105)
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with copies to: Sm

J.C. Penney Ccmpany, Inc.

6501 Legacy Drive

Planc, Texas 75024-3698

Attention: Real Estate Attorney (Mail Stop 2105)

and

J.C. Penmey Company, Inc.
c/o Penney Store No.
Cottonwoed Mall
Albuquerque, New Mexico
Attention: Store Manager

and addressed, in the cagse of Mervyn’'s, to:
Mervyn‘s
c¢/o Target Stores Real Estate
Actention: Property Administration

33 South 6th Street
Minneapolis, Minnesota 55402

subject to the right of any Party to designate a different address

by notice similarly given at least ten (10) days before the
effactive date thereof. Any notice, demand, request or other
communication (except any consent, approval or designation),
including any copy., shall be so sent and shall be deemed to have
been given, made, received and communicated, as the case may be, on
the date of delivery or firat attempted delivery as shown on the
overnight carrier’s delivery receipt or on the United States mail
registered or certified matter return receipt. If any such notice
requires any action or response by the reéiﬁiedt or involves any
consent or approval solicited from the recipient, such fact shall
be clearly stated in the notice in the manner provided for in
Section 28.6C of this REA. Any consent, approval or designation
shall be sent as above provided and be deemed to have been given,
made, received and communicated, as the case may be, on the date
the same was sent by overnight couriar ¢r deposited in the United
States Mail in c¢onformity with the above requirements. In the
event that a Party shall give notice to another Party of any
default by such Party unde;: the provisions of this REA, such
Parties shall concurrently sénd each of the other Parties a copy of
such notice; provided, however, failure to give such notice to each
of the other Parties shall not affect the validity of such notice
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of default, nor shall the giving or failure to give such notice

create any liability on the part of the Party Bo declaring a
default.

Secrtion 25.2 Mortgagee Notice. The Mortgagee under the
Mortgage affecting the Tract of a Party shall be entitled to
receive notice of any default by the Party as to such Tract,
provided that such Mortgagee shall have delivered a copy of a
notice acknowledged by the Mortgagor substantially in the form
hereinafter contained to each Party. The form of such notice shall

be as follows:

The undersigned, whose address is

. daes hereby certify that it is
the "Mortgagee” (as defined in Section 1.21 of that
certain Construction, Operation and Reciprocal Easement
Agreement recorded on _______ , 1995, in the Qfficial
Records of Bernalillo County, New Mexico) of the tract of
land described on Exhibit A attached hereto and made a
part herecf and being the Tract of (Party) in Cottonwood
Mall, Albuquerque, New Mexico. In the event that any
notice shall be given of the default of the Party upon
whosge Tract the Mortgage held by the undersigned applies,
a copy thereof shall be delivered to the undersigned who
shall have the same rights as such Party to cure such
default. Failure to deliver a copy of such notice to the
undersigned shall in no way affect the validity of the
notice of default as it respects such Party, but shall
make the same invalid as it respects the Mortgage of the
undersigned and the Mortgagee.

Any such notice to a Mortgagee shéll be given ih the same manner as
provided in Section 25.1 hereof a.t the address referred to in such
notice. Giving of any notice of default or the failure to deliver
a copy of such notice to any Mortgagee shall in no event create any
liability on the part of the Party so declaring a default. In the
event that any notice ghall be given ¢f the default of a Party and

such defaulting Party has failed to cure or commence to cure such

default as provided in this RBA, then and in that event any such.

Mortgagee under the Mortgage affecting the Tract of the defaulting
Party shall be entitled to receive an additional notice given in
the manner provided in Section 25.1 hereof (except in the event of
a default of Developer under section 20.18, for which a Mortgagee
of Developer shall not be given any additional time beyond that
provided in Section 21.28 to cure such default), that the
defaulting Party has failed to cure such default and such Mortgagee
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ghall have thirty (30) days after gaid additional notice to cure
any such default, or if such default cannot be cured within thirty
(30) days, and diligently to commence curing within such time and

diligently to cure within a reasonable time thereafter.

ARTICLE 26
AMENDMENT

Section 26.1 Method and EBffect of Amendment. The Parties
hereto agree that the provisions of this REA may be modified or
amended, in whole or in part, only by a declaration in writiag,
executed and acknowledged by all of said Parties, duly recorded in
the Office of the Recorder of Bernalillo County, New Mexico. Any
amendments or modifications hereof (including any extensions and
reneéwals hereof), whenever made, shall be superior to any and all
liens, tc the same extent as this RBA, as if such amendment or
modification had been executed concurrently hereswith. In the event
a Party has a Mortgage which requires the Mortgages’s consent to
any amendment of this REA, and such Mortgagee has given notice of
the existence of such Mortgage to all of nhé other Parties to this
REA in accordance with Section 25.2 hereof, the consent, in
writing, of such Mortgagee to any proposed amendment, which consent
shall not be unreascnably withheld, must be obtained in order for
such amendment to be enforceable against or binding upon such
Mortgagee., Nothing contained herein precludes any separate
agreements betwaesn two or more Parties, provided that the other
Parties shall not be bound or a::ectéd. thereby.
‘ Section 26.2 No Third Party Bepeficiary, Except for the
provisions of Sections 13.8, 21.3, 22.3, 25.2, 26.1 and 28.1, which
are for the benefit of and enforceable by a Mortgagee and the

"Pax‘ties, the provisions of this REA are for the exclusive benefit

of the Parties, and not for the benefit of any third Perscm, nor
shall this REA be deemed to have conferred any rights, express or
implied, upon any third Person.
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ARTICLE 27

REDRICATION
Section 27.1 Joinder in Necespary Dedications. The Parties
shall individually execute or join in the execution of such
instruments as may be required in order to ‘effectuate the
installation of public utilities under and across portions of their
regpective Tracts to the extent necessary for the sole benefit of

a Party’s Tract or the Shopping Center.
Section 27.2 Limications. No Party shall dedicate any
portion of its Tract, except as provided in Section 27.1, for

-

public purposes,

ARTICLE 28
MISCEULANEQUS

Section 28.1 PBreach Shall Not Defeat Mortgage. A breach of
any of the terms, conditions, covenants or restrictions of this REA
gshall not defeat or render invalid the lien of any Mortgage made in
good faith and for value, but all such terms, conditions, covenants
and restrictions shall, subject to Sections 13.8 and 21.3, be
binding upon and effective against any Person who acquires title to
aaid property or any portion thereof by foreclosure, déed in lieu
of foreclosure, trustee’s sale or otherwise,

Section 26.2 pBreach Shall Not Pemmit Termipation. It is
expressly agreed that no breach of this REA shall ent‘icle any
Party to cancel, reacind or otherwise terminate this REA, but such
limication shall not affect, in any manner, any other right or
remedies which the Parties may have by reason of any breach of this
REA.

Section 28.3 Gaptions. The table of contents and the
captions of the Sections and Articles of this REA are for
convenience only and shall not be considered or referred to in
regolving questions of interpretation and conmstruction.

Section 28.4 Copngent. In any instance in which any Party to
this REA shall be requested to consent to Or approve of any matter

with respect to which such Party’s consent or approval is required
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by any of the provigions of this RBA, such consent or approval or
disapproval shall be given in writing, and such consent or approval
shall not be unreasconably withheld, unless the provisions of this
REA with respect to a particular congent or approval shall
expressly provide that the same may be given or refused in the gsole
and absolute judgment or diacretion of such Party. Requests for
consent or approval shall be subject to the provisions of Section
28.6.

Section 28.5 Joint Preparation. This REA is te be deemed to
have been prepared jointly by the Parties, and any uncertainty or
ambiguity existing herein, if any, shall not be interpreted against
any Party, but according to the application of the rules of
interpretation of contracts.

Section 28.6 Exercige of Consent or Approval Rights.

A. . Wheraver in this REA the consent or approval of any Party
is requixed, and unless a different time limit is provided in any
Article of this REA, then subject to Section 28.6(C) such consent,
approval or disapproval shall be given within thirty (30} days
following the receipt of the item tc be 8o congented to or approved
or disapproved. In the event any Party refusges or fails to respond
to any item requeasting consent or approval within the time
prescribed, the same shall be conclusively deemed to have been
approved or consented to by such Party, unless the item may, by the
terms of this REA, be consented to or approved or disapproved by
t:he applicable Party in its sole discretion, in which tase the same

shall be deemed not to have been consented to or to have been

‘disupproved by such Party. Any disapproval shall specify with
' pai’ticularity the reasons therefor; provided, however, that,

wherever in thig REA any Party is given the right to consent or

. approve or disapprove in its aele and aheslura Hdudomeme o
.-digcretion, it may refuse to consent or disapprove without.
gpecitying a reason therefor and, such refusal to consent or

- didappzoval shall not be subject to contest in any judicial or

other proceeding.
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B. Wherever in this REA a lesser period of time is provided
for than the thirty (30) day period hereinabove specified, the
lesser time limit shall not he applicable unless the notice to the
Party whose consent, approval or disapproval is required contains
a correct statement of the periocd of time within which such Party

shall act. PFailure to specify such time shall not invalidate the

notice but simply shall require the action ,of such Party within

said thirty (30) day pericd.

c. Any document or item submitted for the consent or

approval of any Party shall contain (a) a cover pagdge prominently
reciting (1) the date malled, (2) cthe applicable REA Article

involved and (3) the time within which a response is required under

this RBEA and, (b) if applicable, shall contain a statement in
capitalized lettera and bold type face to the effect that the
document, or the facts contained within such document is either (i)
subject to the Party’s sole and absolute discretion, or (2) shall

be deemed approved or consented to by the recipient unless the

recipient makes an objection thereto within the time specified in
the notice, which shall be thirty (30) days unless this REA shall
speclfy a different pericd. If the time for a response in the _
notice is incprrectly or not set forth, the time limit shall be
thirty (30) days unless a longer time period is spyeciried in the P

e REA, in which case the longer period of time shall control.
: Failure to specify such time shall not invalidate the notice but
simply shall require the action of such Party within chirty (30)

days (oxr such longexr period) after being advised of the required
time frame. Notwithstanding the foregoing, no recipient’'s approval

-of or congent to the subject matter of a notice shall be deemed to

have besn given by its failure to cbject thereto if auch notice (or
. the aeccompanying cover letter) did not fully comply with the

provisions of this Section or if the recipient was entitled to

refuse such consent or deny such approval in its sole digeretion,

D. Wherever in this REA provision is made for approval "by

-the Parties" or "by the Majors® such phrase shall mean the apprecval

of each of the Parties or each of the Majors.
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Section 28.7 Goverping Law. This REA shall be construed in
accordance with the laws of the State of New Mexico.

Section 28.8 Injunctive Relief. In the event of any
violation or threatened violation by any Person of any of the
terms, restrictions, covenants and conditions of this REA, any of
the Parties shall have the right to enjoin such violation or
threatened vioclation and to obtain specific performance and
mandatory relief in a court of competent jurisdiction. Prior to
the commencement of any such action, prior written notice of such
vioclation or threatened violation shall be given to the other Party
or other Person responsible therefor that an injunction will be
sought. Any of the Parties shall alsc have the right to bring an
action for injunctive or declaratory relief to prevent any
threatened breach or default hereunder or to obtain such
interpretation of the provisions hereof as such Party shall desire.

Section 28.9 No Partnerghip. Neither anything in this REA
contained nor any acts of the Parties hereto shall be deemed or
construed by the Parties hereto, or by any of them, or by any third
Person, to create the relationship of principal and agent, or of
partnership, or of joint venture, or of any association between or
among any of the Parties.

Section 28.10 Not a Public Dedication. Nothing herein
contained shall be deemed to be a gift or dedication of any portien
of the Shopping Center to the general public‘or for the general
public or for any public purpose whatscever, it being the intention
of the Parties hereto that this RBA shall be strictly limited to

and for the purposes herein expressed and strictly for the benefit
of the Parties except as provided in Section 26.2.

Section 28.11 Payment on Default. If pursuant to this REBA

any Party (A) is compelled ox elects to pay any sum of money or do

any acts which require the payment of money by reason of any other

Party's failure or inability to perform any of the terms and

provisions in this REA to be performed by such other Party or (B}
does not pay any other sum when due to any other Party pursuant to

the terms and provisions of this REA or its Allocable Share
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Agreement, the defaulting Party shall promptly upcen demand,
reimburse the Party making payment under subsection (A) or pay the
Party to whom payment was owing under subsection (B) £or such sums,
and all such sums shall bear simple interest at the rate of one
percent (1%) per annum cver the then exjsting announced poated
{("prime") rate of interest per annum of the Sunwest Bank of
Albuquerque, N.A., Albugquerque, New Mexico (but in no event
exceeding the maximum rate permitted by law) from the date of
expenditure in the cage of (A) or the due date of payment in the
case of (B) until the date of such reimbursement or payment.

If reimbursement or repayment shall not be made within ten
{(10) days after such demand is made, the Party having so paid, or
to whom the amount is so due, shall have the right to deduct the
amount thereof, together with interest as aforesaid, without
liability or forfeiture, from any sums then due or thereafter
becaming due from it to the defaulting Party hereunder or under its
Allocable Share Agreement.

Any deduction made by any Party pursuant to the provigions of
thig Section 28.11 from any sums due or payable by it hereunder or
under its Allocable Share Agreemant shall not constitute a default
in the payment thereof unless such Party fails to pay the amount of
such deduction (with interest thereon at the rate provided above
from the respective dates of deduction) to the Party to whom the
sum is owing within thirty (30) days after final adjudication that
such amount is owing. The option given in this Section 28.11 is.

" for the sole protection of the Party so paying or to whom such sum

is_ due and its existence phall not release the defaulting Party

-from the obligation to perform the texrms, provisions, covenants and

" conditions herein provided or in its Allocable Share Agreement to

be performed thereby or deprive the Party so paying or to whom such

“gum is due of any legal or equitable rights which it may have by
" reason of any guch default.

Section 28.12 Limited Liability of Developer and Exculpation
of Partpers. Notwithstanding anything contained in this REA or in
any Aliocable Share Agreement to the contrary, if at any time
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Developer shall fail to perform or pay any covenant or cbligation
on its part to be performed or paid hereunder or under any
Allocable Share Agreement, or upon any Jjudgment recovered
pertaining to any of the game, or shall breach any warranty made
nereunder and, as a consequence thereof any Major, or its
successors and assigns, shall recover a money judgment against
Developer, such Jjudgment shall (subject to the rights of any
Mortgagee whose lien predates the filing of the complaint which
results in such judgment) be enforced against and satisfied ocut of
only (A) the proceeds of sale produced upon execution of such
judgment and levy thereon against Developer’s interest in the
Developer Tract and/or the Developer Improvements thereon, (B) the
rents, issues or other income receivable from the Developer Tract
and/or the Developer Improvements or from the Reserve Tracts or the
improvements thereon (to the extent they are then owned by
Developer) thereon after such judgment is obtained, (C) the
consideration received by Developer from the sale or other
dipposition or refinancing of all or any part of Developer’s
interest in the Developer Tract a.nql/or the Developer Improvements,
made after such failure of performance or breach of warranty (which
consideration shall be deemed to include any assets thereafter held
by Developer to the extent that the value of same does not exceed
the proceeds of any such sale, disposition or refinancing), (D) any
insurance proceeds or condemnation award payable to Developer or
paid but still being held by Developer as the result of any

casualty to or condemnation of the Developer Tract and/or Developer

Improvements, and (B) any sums due or to become due from the Major:

holding such judgment to Developer, regardless of whence the

obligation arises, by way of sget-off. The Majors and any person .

damaged by, through or under a Major holding any claim or action

~ against Developer shall leook @olely to the Developer Tract and

Developer Improvements thereon and to said property specified in
clauses (A), (B), (C), (D) and (B) above for the payment and

gatisfaction of any such claim or action and any judgment thereon.

Except as provided in the preceding sentences, Developer ghall not
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have any liabilicy for the performance or payment of ariy such
covenant, warranty or obligation hereunder or under any such cther
agreement or upon any judgment thereon. Except as provided in the
preceding sentence, Developer shall not have any perscnal
liability, and no partner in Developer nor any partner in a
partner in Developer, nor any successors or assigns of any of the
foregoing, shall have any personal liability for the performance or
payment of any covenant, warranty or cbligation of Developer
hereunder or under any such other agreement or upon any judgment
thereon. The provisions of this Section 28.12 are not intended
to relieve Developer from the performance of any of its obligations
hereunder, but rather to limit Developer’s liability as aforesaid
and relieve and release the partners in Developer partnership and
the partners in such partner of any such liabilicy as aforesaid;
nor shall any of the provisions of this Section 28.12 be deemed to
limit or otherwise affect any Major’s right to ob:ain_injunctive
relief necessary to enforce other rights sapecifically granted to
the Majors in this REA, their respective Allccable Share
Agreements, or to avall itself of any right or remedy, which may
be accorded a Major under the terms of this‘ REA or its Allocable
Share Agreement by reason of Developer’'s failure to perform its
obligations hereunder or any other agreemesnt supplemental hereto.
The provisions of this Section 28.12 shall inure to the benefit of

Develcper's successors and assigos, including mortgagees,

..purchasers at foreclosure sales, and recipients of deeds in lieu of

- foraclosure. and successors and assigns of the same. To the extent

t:har_. (with or without recourse to the limited remedies provided in

‘_ t:his ‘S;ect:icn 28.12) a Major is, by wvirtue of the foregoing

ﬁmité.t:ions, unable to recover the f£full amount of any money

rji‘xdgment against Developer, Developer, its successors and assigns,

shaii. for so long as such amount (and interest thereon at the

rla‘t:'es“provided in Section 28.11) remains unpaid, be precluded and

leéﬁd_pped from (1) enforcing and collecting any and all of such

bﬁjor'a monetary cbligations to Developer under (or by reason of a

breach of) this REA and such Major’s Allocable Share Agreement and.
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{2) enforcing (or claiming any breach of) such Major’s covcnants
under Articles 13 and 21 hereof.

Section 28.13 Asgignment. Transfer, Mortgage and Release.

A Transfer Not A Releage. No transfer or conveyance by any
Party of all or any part of its Tract or assignment of this REA
shall be deemed to release such Party from any of itas obligations
hereunder, except as hereinafter provided in chis Section 28.13.

B. Ixapsfer of Entire Intevest by Major. If any Major with
regpect to its Tract shall sell, transfer or convey all of its
Tract and assign its rights under this REA with respect to such
Tract, then such Major shall be releaedd from all further liability
with respect to such Tract thereafter accruing hersunder and under
ita Allocable Share Agreement, except for itg Operating Covenant
and its cbligations under Article 7, arising or accruing from and
after che effective date of such sale, transfer or assigument (but
not from any obligation aceruing or pertaining to any peried prior
to such sale, transfer or assignment) provided that the following
conditions are satisfied: (i) with respect to accrued obligatioms,
any and all amounts which shall then be due and payable by such
grantor or assignor to Developer or any cother Party to this REA
under an Allocable Share Agreement or otherwise shall have been
paid to Developer or such other Party or adequate provision
therefor satisfactory to Developer or the applicable Parties shall
have. been made; (i1i) such grantor or assignor shall give notice to
the other Parties to this REA of any such sale, transfer,

conveyance or assignment promptly after the filing floxr record of
the instrument effecting the same, and (iii)} the transferee shall
' have executed and delivered to the other Parties a written,

r_ec;.o:dgble ingtrument in which: (A} the name and notice address of
_t:.h_e. Erahsteree shall be disclosed; and (B) the transferee sﬁall
acknowledge, assume and become liable for its obligations and agree
to be bound by this REBA (and, where appropriate, under the
Alioca.ble Share Agreement(s)) and perform all obligations

‘thereunder ariging or occurring from and after the effective date

of euch sale, transfer, conveyance or assigmment, in accordance’
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with the provisions of cthig REA (and such Allocable Share
Agreement). If such Major shall fail to deliver any guch written
notice and instrument the covenants hereof shall continue to be
binding upon and enforceable against guch Major until such failure
is cured; notwithstanding the foregoing, such covenants shall be
binding upon and enforceable against the transferee at all times.

Notwithstanding anything to the contrary contained in this

REA, each Major may:

(a) lease or sell its Tract to (i) any parent company which
owns all or substantially all of the outstanding shares
of such Major, (ii) any subsidiary corporation of such
parent company or such Major, {iii) any entity which may
succeed to sgubstantially all of the business of such
Major or such parent company in the State of New Mexico
or {(iv) any co::poration which may, as the result of a
reorganization, merger, congolidation or sale of stock or
assets {collectively, a *Sale"), succeed to the majority
of the busineaa of such Major or parent ¢aupany in the
State of New Mexico. In any such event, such Major shall
be released from all further cobligations under this REA
(including without 1limitation such Major’s Operating
Covenant, if any) and its Allocable Share Agreement
occurring subsequent to guch Sale if such Sale is to such
campany, corporation or entity which acquires the

majority of its business or assets in the State of New

Mexico, and which, by written instrument irn recordable.

form, expressly acknowledges its obligations pursuant to
and agrees to be bound by this REA (including without
limitation such Major’s Operating Covenant, if any)

and/or

(b) Mortgage its Tract or enter into a Sale and Leaseback of

its Tract and, in comnection with any such transaction,

agsign its interest in this REA.
Anything in thig Secticn 28.13 to the contrary
gotwithstanding. (1) the terms "May®*, "Warxrd", “"Penney", "Mervyn’s*,
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‘*Dillard", for the purposes solely of Articles 7 and 21.1(A)

hereof, shall mean The May Department Stores Company, a New York
corporation, Montgomery Ward & Co, Incorporated, a Delaware
corporation, J.C. Penney Company, Inc., a Delaware corporatien,
Mervyn's, a Cdlifornia corporation, Dillard Department Stores,
Inc., a Delaware corporation, respectively, or any corporation
which may, as the result of reorganization, merger, consolidation
or gsale of stock or assetsg, succeed to at least a majority of such
Party's assets in New Mexico, and (ii) each such Person shall be
released from all obligations of such Person under this REA tc be
per'tormed on or after the effective date of the transfer if it
transfers its interest in its Tract to a Person who acquirzs at
least a majority of its aasets in New Mexico, and if such acquiring

Pergson by written ingtrument in recordable form expressly assumes

all of such Person’s cbligations hereunder to be performed on or ‘

after the date of such transfer.

c. Txansfer .of ZRutire Interegt by Developer. If the
Developer shall sell, transfer or convey all of the Developer Tract
with an attendant assignment of its rights and obligations under
this RBA asg Developer, Developer shall be released from all further
liability as Developer thereafter accruing hereunder and under its
Allocable Share Agreements with respect to the Developer Tract from
and after the date upon which the grantee shall become liable for

the performance of the terms, conditions, covenants and agreements

. -
" .. in this REA and its Allocable Share Agreements thereafter to be

kept, observed and performed by Developer, but only on condition
that:

(1) a duly executed and acknowledged copy, in
recordable form, of the instrument(s) by which the
grantee shall have become liable for the obligations of
Developer under the REA and the separate agreements
between Developer and each Major shall be delivered to
the other Parties hereto, which instrument(s) shall be
reasonably satisfactory to counsel for such other

Parties; ard
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{2) the Developer shall give notice to the other
Parties to this RBA of any such sale, transfer,
conveyance or assignment promptly after the filing for
| ‘ record of the instrument effecting the same, which notice
}5 shall disclose the name and notice address of the
transferee; and
| (3) at the time Developer is to be released of all
further liability hereunder with respect to the Developer
Tract, any and all amounts which shall then be due and
payable by Developer to the Majors heretc under this REA,
any Alloccable Share Agreements or otherwise shall be paid
to such other Parties herete or adequate provision
therefor satisfactory to such Party be made.

As a condition to such releage, relief and discharge of

Developer:

e g e 18

{a} any purchaser or transferee of the Developer Tract shall
have a net worth in excess of $10,000,000, or have its
obligations guaranteed by an entity with such net worth,
and shall be of good repute;

(b) any purchaser or transferee of the Developer Tract shall

either be experienced in the operation of firat-class

IR

enclosed mall regional shopping centers or shall agree in

. B writing to employ qualified professional management for
‘ the Shopping Center;

(c) Developer shall have delivered to the other Parties a
duly executed and ackncwledged copy, in recordable form,
of the instrument by which the purchaser or tranafqrﬁe‘
shall have agreed to be bound by all of the covenants of .

Developer under this RBA {subject to the terms of Section’
- 28.12 hereof) and the Allocable Share Agreement (s) and e
perform all cbligations thereunder in accordance with tha - . - .
provisions of this RBA and such Allocable sﬂaré_
- hgreements; and o
- ‘fd) " at the time Developer is to be released of all :u:_:thez""‘

o 1liability hereunder, any and all amounts which shall then.
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be due and payable by Developer (without regard to the
limitations of Section 28.12 for such purposes) to the
other Parties hereto shall not be released until they are
paid to such other Parties hereto.

If Develcper shall fail to deliver any such written notice and
instrument, the covenants hereof shall continue to be binding upon
and enforjeable against Developer until such failure is cured;
notwithstanding the foregoing, such covenants shall be binding upon
and enforceable against the transferee at all times.
Notwithstanding the aforesaid, Developer ghall not directly or
indirectly transfer its interesat in the Developer Tract or any part
thereof prior to the expiration of one (1) year following (1) the
cpening of the Enclosed Mall for business with the public as
provided in and in accordance with the terms of Section 5.3, (2)

the leasing of the Developer Mall Stores in accordance with the

terms of Section 7.2C and (3) the complerion of construction of the

Developer Improvements and of the Common Improvement Work in
accordance with A:i:iclea § and 6, respaectively (except for a
Mortgage loan transaction entered into for the purpose of financing
the acquisition of the Developer Tract and the construction,
development and ocperation of the Developer Improvements and Common

Area Improvemants, including, but not limited to, both interim and

~ permanent financing, or any transfer to any entity designed to

permit an investor to own a direct or indirect interest in the
Developer Tract, and except further that any general or limited

“partner in Developer may dispose of its interest in Developer.

provided that Developer remains controlled by Simon Prcperty Group,

o Ix:_uct. or an Affiliate at all times prior to the expiration of such
”‘woﬁ‘e ‘(vl); year period). The term "Affiliate*, shall mean, wherever
used in this Section, (1) Melvin Simon, (2) Herbert Simom, (3)
David Simon, (4) any entity of which Melvin Simon, Herbert Simen
:a.nd/or David Simon owns, directly ox indirectly, at least 51% of

the interest therein, (5) a trust or trusts established by and for
Melvin Simon, Herbert Simon, David Simon or any of them, (6) a
qualified REIT subaidiary of Simon Property Group, Inc., (7) any
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entity which owns a controlling beneficial interest in the stock of
Simon Property Group, Inc., 80 long as Simon Property Group, Inc.
igs not dissolved and maintains its status as a REIT, or . (8) any
combination of the foregoing persons or entities which (a) owns or
has the right to vote a controlling interest of the managing
general partner of Developer or (b) is the managing general partner
of the managing general partner of Developer or (c) directly or
indirectly owns a controlling interest in Developer ; provided,
however, that notwithstanding any such transfer, Developer shall,
at all times after such transfer and prior to the expiration of
such one year pericd, employ an entity, the day-to-day operations
of which are controlled by Developer or by cne or more of the
persons named in subparagraph (1}, (2), (3), (4) and (6) above to
perform the development, construction and leasing duties described

in this Sectien.

o, Munmmfne ~€ Taaca "Than Rntrire Tract. In the event any

Party owns, sells, transfers or conveys less than all of its Tract
(excluding transfers by condemnation, deeds in lieu of foreclosure
or for public rights-of-way) at any time and from time to time,
then such Party and all octher owners of sald Tract shall ba jointly
and severally liable for the performance of all obligaticns impoged
uport guch Party under the terms of the RBA with respect to the
whole and/or any part of said Tract, provided further that, except
in“ the case aof multiple ownership for which provision is made in

_Section '1.24, the grantor ghall then be and remain as agent for all
‘such owners with full power to act on behalf of each thereof.

E. Retention of Interest. Notwithstanding anything to the
cqx@nrary herein contained, if any Party shall (1) convey ita Tract

and asgign its interest under this REA in connection with a Sale

and Leaseback, and it or its parent corporation or a related or
affiliated entity shall simultanecusly become wvested with a
' . leasehold estate or similar possgessory interest in its Tract by

B ﬁnue of a lezse made by the grantee, or lessee, as the case may .

be, or (2) convey its Tract by way of a Mortgage and retain a

‘possessory interest in its Tract, then, in neither of such events
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shail the assignee of this REA under such Sale and Leaseback, orxr
any subsequent owner of its Tract, or the trustee, beneficiary or
mortgagee under any such Mortgage, be deemed to have assumed or be
bound by any of suchn Party’s obligations hereunder for so long as
such Party or ite parent corporation shall retain such possessory
interesf:: and such obligations shall continue to remain solely
those of such Party or parent corporation, as the case may be, 8o
long as such Party or its parent corporation retains such
possessury interest and performance by such Party or its parent
corporation of any act required to be performed under this REA by
it br fulfillment of any condition of this REA by such Pariy or its
parent corporation shall be deemed the performance of such act or
the fulfillment of such condition and shall be acceptable to the
Parties hereto with the same force and effect as if performed or
fulfilled by such Mortgagee.

However, at such time as the Party or its Affiliate who

Mortgaged such Tract ceases Lo Dstaln such

¥ ¥ iztszest,
guch Mortgagee upon becoming a mortgagee in possession, a purchaser
at a foreclosure sale, a grantee in lieu of foreclosure, and their
respective successors and assigne, shall be deemed to have assumed
and to be bound to perform such Party’s obligations hereunder
except such Party’s Operating covenant set forth in Section 21.1.

Nothing herein contained ghall be construed as in any way releasing

. or diminishing the obligations and liabilities of any Party hereto

or any obligations harsunder, including a Major’s obligations under
its Operating Covenant set forth in Section 21.1 and such Major’s

,obiigations under its Allocable Share Agreement during its

Operating Period and the Developer’s abligations under its
Operating Covenant set forth in Section 20.1 and Developer’s

‘cbligations under any Allocable Share Agreement(s).

... This REA and the rights, interests and easements created

hereunder shall be prior and superior to any mortgage or other lien

upon or against any Party’s Tract.

P. Release. Bxcept as otherwise provided in this Section

18.13-, anything in this REA to the contrary notwithstanding,
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nothing in this RBA shall preclude a release in any of the
following ¢ircumstances:

(a) The releagse from all unaccrued ocbligations under
this REA of a leaseback lessee in a Sale and Leaseback, upon
the termination or expiration of the leaseback, 8¢ long as the
Operating covenant has expired, provided such lesgee shall
have complied with the payment provisions of this Section
28.13 apd the leageback lessor shall have complied with clause
(iii) of the first paragraph of Subsection B of this Section
28.13 or with clause (c) in Subsection C of this Section 28.13
above; or

(b) The release from all unaccrued cbligations under
this REA of any Mortgagee which sghall have acquired title
through forecloeure or deed in lieu of foreclosure, upon sale,
transfer, conveyance or assignment of its title or interest

and compliance by the successor with clause (iii) of tha first

paragraph of Subsection B of this Section 28.13 or with clause
(c) of Subsection C of this Section 28.13 above; or

(¢) The releagse from all unaccrued obligations under
this REA of any leaseback lessor under a Sale and Leaseback,
which leaseback lessor shall have acquired possession through
termipation or expiraticn of the Sale and Leaseback, upon the
sale, transfer, conveyance or agsignment of its title or
interest and compliance by the successor with clause (iii) in
the first paragraph of Subsection B of this Section 28.13 or
with clause (c) of Subsection C of this Section 28.13 above.

Subject to the foregoing release provisions, upon any

m' temimtion or expiration of the interest of the leaseback 1esseé

-’.dr._'l any surrender thereof under a Sale and Leaseback to the
.@x;tg'ﬁgee or any nominee of the Mortgagee which shall held s;aid_‘ '
.interest for the benefit of such Mortgagee, and in the event of a’
fﬁ_!oréclosure of a Mortgage (or deed in lieu thereof) the,uortgagee

" .or. the purchaser at a foreclosure sale (or grantor of the deed in

lieu) and their successors and aseigns ghall (notwithstanding any
lﬁnguage in the leaseback document or any other instrument, or in
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any instrument of surrender, preventing the merger of title in said

Mortgagee and notwithstanding the fact that such surrender may be

made to such a nominee of the Mortgagee) be 1liable for the
performance of the cbligaticons of such Party thereafter accruing
under and pertaining to this REA, except that the covenants of the
Majors contained in Section 21.1 shall be subordinated to the
interegt of said Mortgagee as provided in Section 21.3 with respect
to a Mortgage.

Anything in this Section 28.13 to the contrary
notwithstanding, upon any sale or assignment, no Party, and as to
Developer no general partner, nor general partner of a signatory to
this REA, shall by reason of such sale or assignment be released
from its obligations to construct improvements pursuant o Articles
4, 5 or 6 hereof, and to open the Enclosed Mall and lease and/or to
cpen Floor Area within the Developer Mall Stores as provided in
Article 5, to open Floor Area as provided in Article 7.

Sactiocn 28.14 -Severability. If any term, 'provia'ion, covenant
or condition contained in this RBA shall, to any extenc, be invalid
or unenforceable, the remainder of this REA (or the application of
gsuch term, provision, covenant or condition to persons or
circumstances other than those in respect of which it is invalid or
unenforceable), except those terms, provisions, conditions or

covenants which are made subject to or conditioned upon such

. invalid or unenforceable terms, provisions, covenants. or

c_ondi:iona, shall not be affected thereby, and each termm,
ﬁrwiéion, covenant and condition of this REA shall be valid and

“enforceable to the fullest extent permitted by law.

Section 28.15  Covenants Running with the Land.  The

' _p'rn}riaio'ns and covenants in this RRA, the Allocable Share

. Agreements and any other agreements supplemental hereto shall,
» aiiéépt as otherwise expressly provided herein, run with the land,
poth. as respects benefits and burdens created herein.

Section 28.16 Time of Essence. Time is of the essence with

respect to the performance of each of the terms, provisions,

" . covenants and conditions contained in this RBA.
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Section 28.17 Haiver of Default. A walver of any default
shall be in writing and no waiver of any default by any Person
under this REA shall be implied from any omimsion by any Party to
take any action in respect of such default if such default
continues or is repeated. No express waiver of any default shall
affect any default or cover any period of time other than the

i default and pericd of time specified in such express walver. One
or more walvers of any default in the performance of any term,
provision, covenant or condition contained in thisg REA shall not be
deemed to be a waiver of any subsequent default in the performance
of !‘:he same term, provision, covenant or any condition or other ‘ ‘
| terxm, provision, covenant or condition contained in this REA. The
congsent or approval by any Party to or of any act or request by any

other Party requiring consent or approval shall not be deemed to

saary the csasgsent te or appreoval of any

2227

subsequent similar acts or redquests,

Section 28.18 Rights Cumuiative. “The rights and remedies
given to any Party by this REA shall be deemed to be cumulative and

‘ no one of such rights and remedies shall be exclusive of any of the

others, or of any other right or remedy at law or in equity (except

as limited by Section 28.2) which any such Party might otherwise

have under this REA, and the exercise of one such right or remedy

by any such Party shall not impair such Party’s standing to
‘ exercise any other right or remedy.

-

Section 28.19 Betoppel Certificates. Bach Party hereby
‘ agrees that, upon written regquest of any other Party, it will
promptly (within forty-five (45) days after receipt of such

- request) issue to such other Party, or to any Mortgagee or proposed

Mortgagee, or purchaser or proposed purchaser, but not more than _
twice in any calendar year, an estoppel certificate stating to the . - s
.best of. its knowledge: (A) whether the Party tc whom the request. ... . Co¥n

'hh_'aa been directed has knowledge of any default under the REA which

' | el [
(EWEIFTEETY FI'TEY SRR

"’ has not been cured, and specifying the nature of any defaults; (B)

[
I

v}hecher‘to its actual knowledge the REA has been assigned, moditied,
.or amended; and (C) whether the REA as of that date is in full
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force and effect. Such statement shall act as a waiver of any
claim by the Party furnishing it to the extent the claim is based
upeon contrary factg assgserted against a bona fide encunbrancer or
purchaser for value without knowledge of facts to the contrary of
these contained in the statement, and who has acted in reasonab.le
reliance upon the gtatement. However, such gtatement shall in nc
event constitute a waiver of any claim by the Party furnishing such
statement against the Party requesting such statement and shall in
no event subject the Party furnishing it to any 1liability
whatsoever, notwithstanding the negligent or otherwise inadvertent
failure of such Party to disclose correct and/or relevant
information.

Section 28.20 Qrdipancen. RBach Party shall, at all times,
both during and after the completion of construction of its
improvements, comply wiih ail federal, State, Couaty and Mumlclipal
laws, ordinances, rules and regulations (including without
limitation all federal, state and local acceasibility guidelines
and/or requirements), with all regulations of the local PFire
Ingurance Rating organizations having jurisdiction or any other
organization or board exercising similar functions, respecting the
construction, maintenance and cperation of its improvements.

Section 28.21 Locative Adverbs. The lccative adverbs,

“herein®, *hereunder*, *"hereto™, “hereby" and like words whenever

_the same appear in this REA mean and refer to this RBA in its

: _ éz_xt:irety and not to any specific Article, Paragraph or subparagraph

hereof, unless expressly otherwise provided.
Section 28.22 Succepsors . Bxcept as hereln otherwise

“'ex;iressl_y' provided, the covenants, conditions and agreements .

contained in this REA shall be binding upon and shall inure to the
Senet:jl‘.‘t‘ of Developer and the Majors and their respective succeasors
and Aésigna.

' Section 28.23 Counterparta. This REA may be signed in

_several counterparts, each of which shall be deemed an original,

”‘ax‘id. all such counterparts shall conpstitute one and the same

ingtrument.
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Section 28.24 Hazardous Materials.

A. Por purposes hereof, the following terms shall have the

following meanings:

(a) ‘"Bavironmental Laws" shall mean all scatutes,
ordinances, orders, rules and regulations of all federal,
state or local governmental agencies relating to the use,
generation, manufacture, installation, release, discharge,
storage or disposal of Hazardous Materials.

{(b) "Hazardous Materialg" sghal)l mean and include, but
ghall not be limited to, any (i) "hazardous substance”,
"pollutant” or "contaminant® (as defined in Sections 101(14),
(33) of the Comprehensive Environmental Response, Compensation
and Liabilicy Act (®CERCLA"), 42 U.S.C. Sections 9601(14),
(33) or the regulations designated pursuant to Section 102 of
CERCLA, 42 U.S.C. Section 95602 and found at 40 C.F.R. Part
302), including any element, compound, mixture, solution, or
substance which is or may be designated pursuant to Section
102 of CERCLA; (ii) all substances which are or may be
designated pursuant to Section 311(5) (2) (A) of the Pederal,
Water Pollution Control Act (SFWPCA®) 33 U.S.C, Secticns 1251,
1321 (b) (2) (A), as amended; (iii) any hazardous waste having
the characteristics which are identified under or listed
pursua.nt: to Section 3001 of the Resource Conservation and
Recovery Act, 42 U.9.C. Sections 6901, 6521, as amended
(*RCRA") or having such characteristics which shall
subseguently be considered under RCRA to constitute a

hazardous waste; {(iv) any substance containing petroleum, as

that term is defined in Section 9001(8) of RCRA, 42 U.S.C.

Section 991(8) or 40 C.P.R. Part 280 including without

limitation waste oil; (v} any toxic pollutant which is or may

be listed under Section 307(a) of the FWPCA, 33 U,.S8.C, Section
1317(a); (vi) any hazardous air pollutant which is or @ay be
ligsted under Section 112 of the Clean Air act, 42 U.S.C.

‘Sections 7401, 7412, as amended; (vii) any imminently

hazardous chemical subgtance or mixture with respect to which
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action has been or may be taken pursuant to Section 7 of the
Toxic Substznces Control Act, 15 U.S.C. Sections 2601, 2606,
as amended; (ix) any asbestos, asbestos centaining material or
urea formaldehyde or material which contains it; and (x) all
other toxic materials, pollutants, contaminants and hazardous
substances and wastes requlated by any federal or applicable
gtate or local envirocamental law.

B. The Majors and Developer, and their respective agents,
employees, contractors and subcontractors, shall not use Hazardous
Materials on, about, under or in the Shopping Center Site, except
ag part of the ordinary course of business in the construction and
operation of a regional shopping center. In the event of a release
in, about, under or on the Shopping Center Site by a Major or
Developer- or its agent, employee, contractor or subcontractor, of
any Hazardous Materials, Devéloper or Major shall immediately take
such remedial actions as may be necessary in accordance with the
requirements of Environmental Laws. In che event of a release in,
about, under or on the Shopping Center Site by any tenant of
Developer, or such tenant’s agents, employees, contractors,
gubcontractors and subtenants, Developer gshall immediately pursue
such tenant to take such remedial action as may be necessary in
accordance with the requirements of Environmental Laws. If such
tenant fails to take such remedial actions within a reasonable.

" period, Developer shall take such remedial actions as wmay be

uecessary in accordance with the requirements of Environmental

Laws. Each of the Majors and Developer shall uge, handie and store
any Hazardous Materials hereunder in accordance with the applicable
" requirements of Environmental Laws.
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DULY EXECUTED by the Parties hereto as the day and year first

above written.

SIMON PROPERTY GROUP, L.P., a Delaware
limited partnership, d/b/a Simon Real
Estate Group Limited Partnership

By: SIMON PROPERTY GROUP, INC., a

[ T T ]

Maryland corporation, General
Partner
By:
R.L. Foruovfhy , VP
. *Developer”
; STATE OF INDIANA ) *

) 88:
COUNTY OF MARION )

Before me, é. Notary Public ip and for said County and State,
on thie day personally appeared g.g, ER‘Wabﬁbs(. , known to me
to be the person whose name 18 subscribed 'to the foregoing

instrument, and known to me to be \jee Presiciy ot of SIMON
PROPERTY GROUP, INC., which is the general partner in SIMON
PROPERTY GROUP, L.P. d/b/a Simon Real BEstate Group Limited
Partnership, and acknowledged to me that he executed said
instrument for the purposes and consideration therein expressed,

and as the act of said corporation as a partner in such
partnership.

! Givfgn under my hand{ and seal of office this _.2(SC day of

’ 194 . . fﬂ
' My Commission Bxpires:

Notary %li;

e b

N ' Motary Pubic State of Indiene
O My County of Residence:  orges County Lo sl
T S - Jy Commiasion Cxpires June 0, 1998 S
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J.C. PENNEY PROPERTIBES, INC., a Delawars
% corporation

, Vice President
"Penney"

Attest:

By: :
Asgifitant Secretary

STATE OF TEXAS
COUNTY OF COLLIN

on this the _DS™  day of Q@,Q_u/ , 1999,
before me, a Notary Public duly authorizgd in and for the said
.County and the State aforesaid to take acknowledgements, personally
appeued __mmfmm___, to me known and known to me to

be a Yiee—President of J.C. PENNEY PROPERTIES, INC., one of the
corporations described in cthe foregoing instrument, and
acknowledged that as such officer, being authorized so to do, he
executed the foregoing instrument oan behalf of said corporation by
subscribing the name of said corporation by himself as such officer
and caused the corporate seal of said corporation to be affixed
thexrato, as his free and voluntary act, and as tha free and
voluntary act of sald corporation, for the uses and purpoges
therein sat forth,

In Witness Whereof, I hereunto set my hand and official seai.

D.

Notary Public

)
) SS8:
)

Ccrmiggion ires:
AT

My County of Residence:
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998 MONROB CORPORATION, a Delaware

corporation
By:
. 0% 3
"Ward"
STATE O e )
) 8§:
COUNTY OF lg )
On this the a"l day of , 19 ffJ "
before me, tary Public duly thorized in and for the said

County Srate afpyesaid to take acknowledgements, personally
appeare ®/7?& , o me known and known to me €O
be an President of 998 MONROE CORPORATION, one of

the corporations described in the foregoing instrument, and i
acknowledged that as such afficer, being authorized so to do, he i
executed the foregoing instrument on behalf of said corporation by
subscribing the name of said corporation by himsgelf as such officer
and caused the corporate seal of sald corporation to be affixed
thereto, as his free and voluntary act, and as the free and
voluptary act of said corporation, for the uses and purposes
therein set forth. :

‘ In Witness Whereof, I hexeuntoc 8 d and official seal.

My Commit}ci 2Zes :

My Ccnmtgqt Residence:

WAAAY

Notary Pubiic, State of lliinels
My Commission Expires 673196
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4
$ CYNTHIA L BARTNIK
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MERVYN’S, a California corporation, “
qualified to do business in New Mexico
ag Mervyn’'s Inc.

_M_w/
Chavles La-smh

"Mervyn’s"”

, 18

. Srman—-3 . to me known and known to me to
CALIFORNIA AI.L-PUHPOSE ACKNOWLEDGMENT

State of C' &é’/ﬁCr)/zi i
County of _A £-/217e704] ‘

|
On Qaf_i,ﬂ_ before me, /( aArres [5«82772”7/ Wﬂ/ Qé/ 1CY ‘
NAME, JITLE OF OFICER - E.0., “IANE DOE. HOTARY PUBIIC™ )

personally dppeared QTQ)V/JJ va‘hCA

RAMELS) OF SIONER'S) | L
errsonally known to me - OR - [J proved to me on the basis of satisfactory evidence '
to be the person(s) whose name(s) is/are }
subscribed to the within instrument and ac-
knowledged to me that he/shefthey exacuted
the same in his/her/their authorized
capacity(ies), and that by his/her/their
signature(s) on the instrument the person(s},
or the antity upon behalf of which the
person(s) acted, executed the instrument.

PRIERAE

WITNESS my hand and official seal.

Dl S e ST Ry .
I BAR IIIIII_—-_-I-I.I.

OPTIONAL

inmitwm, 1) it

i Though the data below ls not required by (aw, it may prove valuabla to persons relying on the document and could prevent
§ - fraudulent reattachment of this form.

. CAPACITY CLAIMED BY SIGNER DESCRIPTION OF ATTACHED DOCUMENT
¥ LI wovioua

R -C

i UL L Vi B s

NUMBER Of PAGES

S 1 DO DI T
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DILLARD DEPARTMENT STORES, 1INC., a
Delaware corporation

py: o He?

[

*Dillard"

STATE OF ARKANSAS )

) 8S:
COUNTY OF PULASKI )

L) -
On this the l&g‘“—‘- day of (&E&]m , 194N '
before me, a Notary Public duly authorized in and for the said
County and the State aforesaid to take acknowledgements, personally
appeared James B. Darr, Jr., to me known and known to me to be the
Senior Vice President of DILLARD DEPARTMENT STORES, INC., one of
the corporations described in the foregoing instrument, and
acknowledged that as such officer, being authorized so to do, he
executed the foregoing instrument on behalf of said corporation by
subscribing the name of said corporation by himself as such officer
and caused the corporate geal of said corporation to be affixed
thereto, as his free and voluntary act, and as the free and

voluntary act of said corporation, for the uses and purposes
therein set forth.

In Witness Whereof, I hereunto set my hand and official seal.
: '

[

Not Public
My Commission Expires:

% County of Residence:
A

—

158
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THE MAY DEPARTMENT STORES COMPANY, a New
York corporation )

By £ IQ—'««« w"@f/ vl

STATE OF _ Wis=auir) )
; ) SS:
OF 4rlous )

on this the /'™ day of Lw?m_{; , 1925 .
bgfore me, a Notary Public duly authfrized in and for the said

and the State aforesaid to take acknowledgements, personally
appeared K. , to me known and known to me to
be the 3 5 of THE MAY DEPARTMENT STORES COMPANY, one
of the ‘corporations described in the foregoing instrument, and
acknowledged that as such officer, being authorized so to do, he
execuyted the foregoing instrument on behalf of said corporation by
: subscribing the name of said corporation by himself as such officer
and caused the corporate seal of said corporation to be affixed
s thereto, as his free and voluntary act, and as the free and
voluntary act of said corporation, for the uses and purposes

therein set forth.

In Witness Whéreof, I hereunto gset my hand and official sgeal.

: g Notary Public
i My Commission Expires: NIy,

S-1-41 o

B 158.




LR L et L bl ok LR B PR Y




WA TG R

R

— M Bemmns gy, pany o v
- — A PR aimn e, Sttt o
i l“l-ilol-llll'll.lll!.l,

- A

-l

TN o

[N, G, -
- L o
Tl ‘. -

| e———



o o

——
o s e
——— I

— v s




i N
:

\

HOUVIS —8NS
nNd 04 ININISY3
O 3G vIS3ND
01 Q3A3ANOD

ALCILN GNY SS30¥

e e R T ——

X
|}
A
\
A

e

X- ¥l

Jivgan 2 5™
|- 21van 2018 28M

SWIBL ¥ OMDANG Tivaan




0MVHING TIVIY H3NOT
40°NOUWTT IV WIOL Q134 ONIMEVd

=

40 NOUVATI AV VIS QT3 ONHEV

*

-

A
2
g
5
g
:
&
-

R X £1) 3vdS GIAAVOIGNYH

SINIS! B3O TV ~ GVISH ONG CRINvd

-

{9V X .8) 2ovas 4V TS

(.81 X-.6) 3VdS ‘LS = WIOL MO ONDVd

301 NOSIK- 3NVT

= oy =g - . .

AUYONNOR 19300¥d




r—cnm
S

.3 LEvE.

|8 iage2 Furue

o

ISSIBL
CUT AREA

1CAL :
TIRCOETAIL THIS SHEET.

TRACT C-7
1.17 ACRES







’7‘;:_;_83-{{“_:_4 J.,

e S — — A W — —

i i T e -

p :-_-_-1—-‘.'

S3YOV 6L°L
1—J 10vil

e S ¥ am § .

o e .

~

(5T 88 AL L1 EH P . ] |




.

BUILDING

MU N 1

MALL
DILLARD
FOLEYS
J.C. PENNEY .
MERVYNS =
MONT. WARDS

‘WARDS, T.B:A.

ENTER.  CENTER

PARKING
PHASE. 1"

' PHASE I

ROt usnbmzc INITIAL 1% " ¢RoSs, BUILDIN

... ARBA

164,978
124,656

'84,048,
197,000

9,000
100,800

i

- 521,400 - $14,583
172,969 -

-, BEXPANSION

165,305 40,000
161,348 , .
120;918

- 81,627
94,090

- 8,370

100,800

1,274,851 1,046,939 .
e : . P

ATIO”

118,022 .

"' REQUIRED PROVIDED

5235 . 5741

.. 5344’ " 5414

0
"~ FILOOR ng .

e

38,400

37,262
38,800

s e A

—t s

114,462

-

|




FINAL

FINAL GROSS BUILDING
LOOR AREA AREA
114,583 521,400
103,705 212,969
198,610 203,000
159,716 164,656
81,527 84,048
94,090 97,000
8,730 9,000
(00,800 100,800

161,761

1,392,873
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ACT C-4
4 ACRES

TRACT C-3 -
1.14 ACRES

SIMON DEVELOPHENT COMPANY,

INDIANAPOLIS, IN 46207
(317) 636-1600

 MERCHANTS PLAZA  P.0. BOX 70338

PROJECT COTTONWOOD
MALL

LOCATION ~ =~

ALBUQUERQUE NM:.

DESCRIPTION

" EXHIBIT B.

DRAWN
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J.C. PENNEY COURT
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J.C.PENNEY.
STORE SITE .
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SIMON DEVELOPMENT COMPANY, |

!mwgz.ﬂm PLAZA P.0. BOX 703!

_zc;za.czm. IN 46207
3»3 636-1800
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Amprovements
Developer Improvements

Major Improvements

BXHIBIT C

5538
Height maximum

Seventy One (71) feet

Sixty (60) feet, but
subject to all federal,

state and local laws,
rules and requlations
relating to building

heights.
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SIGN CRITERIA

These criteria have been established for the purpose of -

agsuring an outstanding shopping center. Conformance will be
strictly enforced; and any installed non-conforming or unapproved
signs must be brought into conformance at the expengse of the
Qc¢ccupant installing or causing to be installed such signs,

The Developer is to administer and interpret the criteria, but
is not empowered to authorize any departure without written
approval of the Parties.

A.  GENERAL REQUIREMENTS.

1. Bach Occupant of the Developer Mall Stores shall be
required to submit or cause to be submitted to the
Developer for approval before fabrication at least three
(3) coples of detailed drawings covering the location,
size, layout, design and color of the proposed signm,
including all letters and/or graphics.

2, No signs shall be permitted on the exterior of the
Developer Mall Stores; provided, howevexr, those Developer
Mall Stores which abut on the Bnclosed Mall, and have an
exterior customer entrance, shall be permitted te have
exterior signs in a size approved by the Parties provided
that such signs conform to the provisions of this Exhibit
D, and shall be in a location immediately adjacent to

- such entrance, which location shall be approved by the
Developer.

3. All permits for signs and their ingtallation shall be
obtained by the Cccupant or its representative.

4. Otcupant shall bhe responsible for the fulfillment of all
requirements and specifications.

5. Projeact monument signs shall be located as shown on
Bxhibit B.

1. Signs shall be permitted’ only within the sign areas as
deasignated by the Developer.

2. The size of all Occupant’'s signs shall be limited as set
forth below. The scale and concept of the Enclosed Mall
requires the use of signs which are not larger than
necessary tc be legible from within the Enclosed Mall,
Occupant’s signs shall be located within the limits of
its storefront and shall not project more than six inches
bayond the storefront and shall conform to the following
proportionats height criteria:

30-foot storefront 18* capitals 12* boady

30 to 60-foot storefront 24" capitals 18" body

60-foot and over storafront 30" capitals 24* body
3. 8igns in the Enclosed Mall shall ba limited in leangth to

70% of Occupant’s frontage on the Enclosed Mall and shall
in no case exceed a length of thirty feet.

EXHIRIT D
Page 1 of 4 Pages

OTIST a tgn.axd




Signs may be perpendicular to the face of the building if
approved by Developer and shall not exceed 3’ x 4*
exclusive of cancpy signs. The height of the sign
letters shall not exceed two (2) feet.

No signs of any sort shall be permitted on canopy roofs
or building rcofs.

Communication of zignz skzll =zt include the product gsold

except as a part of Occupant’s trade name or insignia,
and except for signs in the food court.

No gign, or any porticn thereof, may project above the
parapet or top of wall upon which it is mounted.

No sign shall exceed a maximum brightness of 100 foot
lamberts.

C.  GENERAL SPECIFICATIONS.

G.

10.

Painted lettering will not be permitted, except as
specified under Article D-2.

Plagshing, moving or audible signs or elements thereof
will not be permitted.

Pylon or pole signs will not be permitted, except as
shown on the Plot Plan, Exhibit B.

All electrical signs and all components thereof shall

bear the UL label, and their installation must comply

with all local building and electrical codes.

No exposed conduit, tubing or raceways will be permitted,
axcept for expogsed tubing in neon signs which are
apprcved by Developer. Occupant shall be fully
reaponsible for the maintenance and repair of said neon
sign. In the event that said necn sign beccmes broken or
dysfunctional in any fashion, it shall be removed
immediately by the Occupant until such time as the sign

is repaired and fully functional. Any temporary signage

eracted while Occupant’'s neon sign is being repaired
shall conform to the provisicns of this BExhibit D.

All conductors, transformers and other esquipment shall be
concealed.

Rlectrical garvice as well asg a time clock to all signs
shall be on Occupant’'s meter and not ba part of Comunon

Area construction or Exterior Common Area Maintenance
Costs.

All metal signs, bolts, fastening and clips shall be of
hot dipped galvanized iron, stainless steel, aluminum,
brass or bronze, and no black iron materials of any type
will be parmitted.

All exterior letters or signs expcsed to the weather

shall be mounted with at least 3/4" clearance from the
building wall to permit proper dirt and water drainage.

Location of all openings for conduit and sleeves in sign
panels of building walls shall be indicated by the sign
contractor on drawings submitted to the Developer, Sign

EXHIBIT D
Page 2 of 4 Pages
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codtractor spalil inatall same in strict accordance with
the approved drawings.

11. No signmaker‘s labels or other identification will be
permitted on the exposed surface of signs, except those

required by local ordinance which shall be in an
inconspicucus location.

12. Except within the Bnclosed Mall, all penetrations of the
building structure required for sign installation shall
be neatly sealed in a watertight condition.

13. Each Occupant shall repair or cause its sign contractor

to repair any damage to any work caused by such
contractor’s work.

14. Bach Occupant shall be fully responsible for the
operations of Occupant’s sign contractors.

D.  MISCELLANEOUS REQUIREMENTS.

1. Bach Occupant will be permitted to place upon each
entrance of its demised premises not more than 144 square
inches of gold leaf or decal application lettering, not
to exceed two inches (2%) in height, indicating hours of
business, emergency telephone numbers, etc.

2. Bach Occupant who has a non-customer door for receiving
merchandige may have uniformly applied on said door, in
two inches (2") high block letters, the Occupant’s name
and address. Where more than one Occupant uses the same
door, each name and address shall be applied.

3. Occupant may install on the BEncleosed Mall front, only if
required by the U.S. Post Office, the numbers only for
the street address in exact location stipulated by the
Project Architect. Size, type and color of the numbers
ghall be as stipulated by the Project Architect.

4. Ploor signs, such as inserts into terrazzo, etc., shall
be permitted within Developer Mall Stores’ lease line in
theixr store fronts, if approved by the Project Architect.
Notwithstanding the foregoing, floor signs are to be
removed and the floor materials replaced to match the

adjacent floor by Develcper when the Occupant vacates the
leaged gpace.

5. Paper signs and/or stickers utilized as signs, and signs

of a temporary nature, of whatever composition or
material, will not be permitted.

BE. DEPARTMENT STORRS.

1. The provisions of this Bxhibit D, except as otherwise
expregsly provided in this Section B, shall not be
applicable to the building identification signs on the
Stores of the Majors., It is understcod and agreed that
each Major may have its usual and customary exterior
signs which identify the nams under which such Major does
Lusiness on its building(s), as the same exist on
similar builldings operated from time to time by such
Major in the State of Naw Mexico. In all events, there
shall be no pylon or roof-top exterior signs, exterior
signs which are flashing, moving or audible, or painted

EXKIBIT D
Page 3 of 4 Pages
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9T paper exterior wsiguns, and all such extexrior
identification signs of the Majors shall otherwise comply
with the applicable general specifications contained in
Section C hereof. For purposes of this Section B, the
term "exterior® shall include the exterior of the Majors’
respective Stores within or cutside of the Enclosed Mall.

2. Nothing hervin shall be deemed to prohibit the Majors
from having exterior identification signg attached to the
exterior facades of any mechanical penthouse upon its
respective Store, provided that such sign(s) shall not
extend higher than the top 2f such penthouse.

3. Bxterior signas for any third party user in a Major’s
Store with an exterior entrance utilizing no less than
10,000 square feet of Ploor Area in a Major's Store shall
comply with the terms and conditicns of Section C of
this Bxhibit D and of Article 18 of the REA.

4. Notwithstanding anything ccntained herein to the
contrary, the Occupant of the entertainment/theatre
camplex shown on Exhibit B ahall ba authorized to utilize
the pylon sign as set forth in Section 18.3 of the REA in

additicn to all signage which is available (interior and
exterior) to the Majozs.

F.  ADMINISTRATION.

In the event any conflict of interpretation between any
Occupant of the Developer Mall Stores and the Developer as tG the
application of these criteria cannot be satisfactorily resolved,
the Devaloper shall submit the design to the Project Architect,
vhoge dacision shall be final and binding upon tha Occupant.

' EXHIBIT B
" Page 4 -of 4 Pages
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RULES AND REGULATIONS

Common.Area.

1. The surface of the Automobile Parking-Area and sidewalks
shall be maintained level, smooth and evenly covered with
the type of surfacing material originally installed
thereon, or such substitute thereof as shall be in all

. respects comparable thereto in quality, appearance and
durability and be approved by the Parties.

2. All papers, debris, £ilth and refuse shall be regularly
removed from the Shopping Center, and paved areas shall
be washed or thoroughly swept as required. All sweeping
shall be at intervals before the Stores shall be open for
business to the public, using motor driven parking lot
vacuum cleaning vehicles where feasible.

3. All trash and rubbish containers located in the Common
Area for the use of Permitteesa shall be emptied as
necessary, but not less often than daily, and shall be
washed at intervals sufficient to maintain the same in a
clean conditicn.

4. All landscaping shall bhe properly maintained, including
removal of dead plants, weeds and foreign matter and such
replanting and replacement as the occasion may require,
80 as to keep the same in first-class thriving condition.

5. All hard-surfaced markings shall be inspected at regular
intervals and promptly repainted as the same shall become
unsightly or indistinct from wear and tear, or other
cause. -

6. All storm drain catch basins shall be cleaned on a
schedule gufficient te maintain all storm drain ITines in
a free-flowing condition and all mechanical equi t
related to storm drain and sanitary sewer facilities
shr:il be regqularly inspected and kept in proper working
order.

7. All asphalt paving shall be inspected at reqular
intervals and maintained ir a first-class condition.

8. All stairwvays shall be: (a) swept and washed at
intervals sufficient to maintain tha same in a clean
condition; (b) ingspected at regular intervals; and (c),
gromptly repaired wupon the occurrence of any
rregularities or worn portions thereof.

9. All glass, including skylights, plate glass and/or glass-
enclosed devices shall be cleaned at intervals sufficient
to maintain the same in a clean condition.

10. All surface utility facilities servicing the Common Area,
including, but not by way of limitation, home bibbs,
standpipes, sprinklers and domestic water lines, shall be
inspected at regqular intervals and promptly repaired or
replaced, as the occasion may require, upon the
occurrence of any defect or malfunctioning. .

11. All Common Area amenities, benches, and institutional,
directional, traffic and other signs shall be inspected
at regqular intervals, maintained in a clean and
attractive surface condition and promptly repaired or

RXHIBIT B
Page 1 of 5 Pages
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12.

13.

14.

15.

16.

17.

18.

19.

5SSkt

replaced upon the occurrence of any defects or
irreqularities thereto.

All lamps shall be inspected at regular intervals and all
lamps shall be promptly xeplaced when no longer properly
functioning.

The improvements on and to the Common Area shall be
repaired or replaced with materials, apparatus and
facilities of equal or greater quality to the quality of
the materials, apparatus and facilities originally
inatalled.

The operator(s) of the Common Area shall use reasonable
efforts to require their respective Permittees to comply
with all regulations with respect to the Common Area,
{including, but not by way of limitation, posted speed
1imirs, directional markings and parking stall markings.

With respect to all mechanical and electrical facilities
and systems serving the Enclosed Mall, including, but not
by way of limitation, the lighting facilities, vertical
transportation facilities, heating, ventilating and
cooling systems, and actuated or manually cperated doors,
Developer shall (a) inspect the same at regular
intervals, (b) promptly repair the same upon the
occurrence of any failure, defect or malfunctioning, and
{c) as respects the said heating, ventilating and cooling
systems, maintain the same so as to comply with the
pertozmnce specifications approved  concurrently
herewith.

The heating, ventilating and cooling systems for the
Enclosed Mall shall be operated in accordance with the
provisions of the REA including these Rules and
Regqulations, at least-during the game hours of the same
days that the heating, ventilating and cooling systems
serving the Stores of the Majors shall be operating.

All gurfaces of the Enclosed Mall which are painted or
otherwige finished shall be cleaned at regular intervals,
and repainted or otherwise refinished as needed. ,
All of the Comtion Area shall be maintained free from any
obstructions not required, including the prohibition of
the sale, solicitation, storage or display of merchandige
or gerviceg outside the Floor Area, except for limited
areas within the BREnclosed Mall in connection with
Shopping Center-wide promotions first approved by all
Parties in their reascnablie discretion, and except for
kiosks (includes pushcarts) and outdoor selling areas, it
any, as shown on the Plot Plan (Exhibit B} attached to
the REA. There ghall be no kicsks or outdoor selling
areas except as shown on said Plot Plan.

No shopping carts shall be permitted in or upon the
Enclosed Mall, the Automobile Parking Area or any other
Coomon Area in the Shopping Center, and each Occupant
shall, if it providas shopping carts for its customers,
erect at or within its lease line a barrier or other
device preventing such carts from entering inte’ the
Bncloged Mall or other Common Area, and shall be
responsibie for the ramoval of such shopping carts from
the Common Area and proper storage of such shopping carts
on its own premises.
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All Occupants of the Developer Mall Stores shall have
their window displays and all QOccupanta shall have their
exterior signs adequately illuminated continuously during
such hours as the Encloged Mall is required to be
Operated.

All PFloor Area, including vestibhules, entrances and
returns, doors, fixtures, windows and plate glass shall
be maintained in a safe, neat and clean condition.

¥

All trash, refuge and waste materials shall be regqularly
removed from the premises of each Occupant of the
Shopping Center, and until removal shall be stored (a} in
adequate containers, which such containers shall be
located so as not to be visible to the genmeral public
shopping in the Shopping Center, and (b} so as not to
congticute any health ov fire hazard or nuisance to any
Occupant.

No portion of the Shopping Center shall be used for
ledging purposes.

No advertising medium shall be utilized which can be
heard or experienced outside of the Floor Area,
including, without limiting the generality of the
foregoing, flashing lights, searchlights, loudspeakers,
phonographs, organs, radios or television.

No use shall be made of the Shopping Center or any
portion or portions thereof which would (a) violates any
law, ordinance or regqulation, (b) constitute a nuisance,
(c) constitute an extra-hazardous use, or (d) violate,

suspend or void any policy or policies of insurance on
the Stores.

Developer shall use its best efforts to require Occupants
of the Developar Tract to cause all trucks servicing the
retail facilities on the Developer Tract to load and
unload prior to the hours of the Shopping Center opening
for business to the general public, except in designated
areas as shown on Exhibit B to the REA.

C. gonduct of Persons.

The Parties hereto do hereby establish the following rules and
requlations for the use of roadways, Access Roads, walkways, the
Baclosed Mall, Automobile Parking Areas, and other common
facilities provided for the use of Permittees:

1.

No person shall use any roadway, Access Road, walkway or
the Enclosed Mall, except as a means of egress from or
ingress to any Floor Area and Automcobile Parking Areas
within the Shopping Center, or adjacent public streets.
Such use shall be in an orderly manner, in accordance
with the directional or other traffic signs or quides.
Roadways and Access Roads shall not be uged at a speed in
excess of fifteen (15) miles per hour and shall not be
used for parking or stopping except for the immediate
loading or unloading of:‘passengers. No walkway or
Enclosed Mall shall be used for other than pedestrian
travel or such other uses as are permitted in the REA or
have been approved by the Parties.

EXHIBIT B
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2. No person shall use any Automchbile Pzrking Areas except
for the parking of motor vehicles during the period of
time such person or the occupants of such vehicle are
customers or business invitees of the establishments
within the Shopping Center. All motor vehicles shall be ‘
parked in an orderly manner within the painted lines
defining the individuval parking places. During peak
periods of business activity, reascnable limitations may
be imposed by the unanimous agreement of the Parties as
to the length of time for parking use. Such limitations
may be made in specified areas.

3. No person shall use any utility area, truck court or
other area reserved for use in connection with the
conduct of business, except for the specific purpose for
which permission to use such area is given.

4. No employee of any business in the Shopping Center shall
use any area for motor vehicle parking, except the area
or areas specifically designated for employee parking for
the pazrticular pericd of time such use is to be made, No
employer shall designate any area for employee parking,
except such area or areas ag are designated in writing by
the Parties.

. 5. Unless the following prohibitions are not permitted by -
law, no person, without the written consent of the
Parties, shall in or or any part of the Common Area:

a. Vend, peddle or sgolicit orders for sale or

| distribution of any merchandise, device, service,

L periodical, bock, pamphlet or other matter i

P whatsoever. "’ \
\

b. Bxhibit any sign, placard, banner, notice or other
written material.

¢. Distribute any circular, booklet, handbill, placard
or other material.

d. Solicit membership in any organization, group or
association or contribution for any purpose.

e. Parade, rally, patrol, picket, demonstrate or
engage in any conduct that might tend to interfere
with or impede the use of any of the Common Area by
any Permittee, create a disturbance, attract
attention or harass, annoy, disparage or be
detrimental to the interest of any of the retail
establishments within the Shopping Center.

f. Throw, discard or deposit any paper, glass or
e extraneous matter of any kind, except in designated
S receptacles, or create litter or hazardg of any

-

g. Use any sound-making device of any kind or create
R or produte in any manter noise or sound that is
annoying, unpleasant, or distasteful to Occupants
do . or Permittees.

.

: h. Deface, damage or demolish any sign, light standard
O or fixture, landscaping material or other
i improvement within the Shopping Center, or the

EXHIBIT E
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property of customers, business invitees or
employees situated within the Shopping Center.

The listing of specific items as being prohibited is not
intended to be exclusive, but to indicate in general the manner in
which the right to use the Common Area solely as a means of access
and convenience in shopping at the retail establishments in the
Shopping Center is limited and controlled by the Parties in the
Shopping Center.

Bach Party shall have the right to remove or exclude $rom or
to restrain (or take legal action to do so) any unauthorized person
from, or from coming upon or into, the Common Area or its Tract or
any portion thereof, and prohibit, abate and recover damages from
such person arising from any unauthorized act, whether or not such
act is in express violation of the prohibitions listed above. 1In
so acting such Party is not the agent of other Parties or Occupants
of the Shopping Center, unless expressly authorized or directed to
do 80 by such Party or Occupant in writing, and each Party shall
protect, indemnify, defend and hold harmless all other Parties from
and against any and all claims, demands, liabilities, actions,
suits, loss, cost, damage and expense arising or resulting,
directly or indirectly, from any such acts or action done or taken
by the indemnifying Party.

D. Miscellansous.
Nothing contained in these Rules and Regulations shall modify

any duty or obligation of Developer relative to maintenance and
repair of the Ccmmon Area.
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QUARANTYX

For value received, in consideration of the sum of One Dcllar
{$1.00) paid by THE MAY DEPARTMENT STORES COMPANY (*May"), DILLARD
DEPARTMENT STORBS, INC. (*Dillard"), MERVYN'S (*Mervyn’s+*), J.C.
PENNEY PROPERTIES, INC. ("Penney") and SIMON PROPERTY GROUP, INC.
{*Developer®) to the undersigned, receipt and sufficiency of
whereof are hereby acknowledged, and in consideration for, and as
an inducement to May, Dillard, Mervyn’s, Penney and Developer to
enter into the foregoing REA with 998 MONROE CORPORATION (*MW"®)
and others, and for Developer to enter into a certain Pirst
Supplemental Agreement with MW as referred to in the RRBA, the
undersigned, for itself and its successors in interest and assigns,
hereby absolutely and unconditionally guarantees to May, Dillard,
Mervyn‘s, Penney and Developer, their respective successors and
assigns, the full and faithful payment, performance and observance
by MWA of the cbligations, covenants, conditions and agreements
therein provided, to be paid, performed and observed by MW under
the REA and the First Supplemental Agreement, together with the
payment of all reasonable costs, attorneys’ fees and other expenses
incurred by May, Dillard, Mervyn’s, Fenney and Developer in
enforcing such performance and cbservance, without requiring any
notice of non-payment, non-performanze or non-ohservance or proof
of notice or demand whereby to charge the undergigned therefor, all
of which the undersigned hereby expressly waives and expressly
agrees that the validity of this Guaranty and the obligations of
the undersigned hereunder shall in nowise be terminated, affected
or impaired by reason of assertion by May, Dillard, Mervyn’'s, .
Penney and Developer against MW of any of the rights or remedies
reserved to May, Dillard, Mervyn’s, Penney and Developer pursuant
to the REA.

The undersigned expressly consents and agrees that May, |
Dillard, Mervyn’'s, Penney and Developer may, without notice to the ‘
undersigned, modify and amend the REA and Pirst Supplemental
Agreement by agreement with MW and grant extensions and concessions
to MW in respect thereof without in any manner or to any extent
releasing or discharging e iiability of the undersigned
hereunder, and the undersigned shall be and remain bound and liable
hereunder upon the REA and First Supplemental Agreement ag the game
may be modified, amended or extended from time to timae.

The liability of the undersigned hereunder is primary and may :
be enforced by May, Dillard, Mervyn’s, Penney or Developer, jointly s
or ssparately and severally, before or after proceeding against MW, } E

As a further inducement to May, Dillard, Mervyn’s, Penney and. s
Develcper to eanter into the RBA and in consideration thereof, the o
underesigned covenants and agrees that in any action or proceeding i
brought by May, Dillard, Marvyn’'s Penney or Developer against the
undersigned on account of this Guaranty, the undersigned shall and

. does hereby waive trial by jury. >N

The undersigned hereby waives notice of acceptance of this
Guaranty.

Dated: . 1895,

MONTGOMERY WARD & CO., INCORPORATED, -
an Illipois corporation N

By:

i Attest:

Assisgtant Secretary
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FPor value received, in consideration of the sum of One Dollar
($1.00) paid by THE MAY DEPARTMENT STORES COMPANY ("May"), 998 ‘
MONROE CORPORATION ("Ward"), DILLARD DEPARTMENT STORES, INC.
{("billard”}, MBRVYN’S ("Mervyn’'s) and SIMON PROPERTY GROUP, L.P.
("Developer”) to the undersigned, receipt whereof is hereby
acknowledged, and in consideration for, and as an inducement to
May, Ward, Dillard, Mervyn's and Develcoper to enter into the
foregolng Construction, Operation and Reciprocal Easement Agreement
of even date ("REA") with J.C. PENNEY PROPERTIES, INC. ("Penney
Properties"}, and for Developer to enter intc a certain Allocable
Share Agreement with Penney Properties as referred to in said REA,
the undersigned, for itself and its successors in interest and
assigns, hereby absolutely and unconditionally guarantees to May,
Ward, Dillard, Mervyn’s and Developer, and theilr respective
successors and asaigns, as their interests appear, the full,
: faithful and timely payment, performance and cbservance by Penney
Properties of the obligations, covenants, conditions and agreements
provided o be paid, performed and cbserved by Penney Properties
under said RBA and Allocable Share Agreement, together with the
payment of all costs, reasonable attorneys’ fees and other expenses
incurred by May, Ward, Dillard, Mervyn'’'s or Developer in enforcing
such payment, performance and observance, without requiring any
notice of non-payment, non-performance or non-c¢bservance or proof
of notice or demand whereby to charge the undersigned therefor, all
of which the undersigned hereby expressly waives and the
undersigned expressly agrees that the validity of this Guaranty and
the obligations of the undersigned hereunder ghall in no way be
terminated, affected or impaired by reason of agsertion by May,
wWard, Dillard, Mervyn's or Developer against Penney Properties of
any of the rights or remedies reserved to May, Ward, Dillard,
Mervyn’'s and Developer pursuant to said REA.

The undersigned expressly congents and agrees that May, Wargd,
b r Dillard, Mervyn's and Developer, without nctice to the undersigned,

may modify and amend said REA and said Allocable Share Agreement by
agreement with Penney Properties and grant extensions and
concessions to Penney Properties in respect thereof without in any
manner or ta any extent releasing or discharging the liability of

5 the undersigned hereunder, and the undersigned ghall be and yemain
bound and liable hereunder upon sald REA and Allocable Share
Agreement as the same may be modified, amended and extended from
time to time.

e

AR

The liabilicy of the undersigned hereunder is primary and may
be enforced by May, Ward, Dillard, Mervyn‘s or Developer, jointly

or geparately and severally, hefore or after proceeding against
Penney Properties.

P

The undersigned hereby waives notice of acceptance of this

Guaranty. =
Dated: , 1995.
J.C. PENNEY COMPANY, INC.
. By:
Printed:
Title:
- ATTEST:
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