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@ . DEFURM TO ALDUQUERQUE YTTLE
Wi LOLAS 0005112
-9202593  grcramarron or EasEmEnTS

THIS DECLARATION OF EASEMENTS (the “Declaration") is made

- as of the 10th day of January, 1992, by and between CAROL &

: GARY, INC., o New Mexice ocorporstion ("c81"), and BIRD OF
PARADISE, INC,, a Wew Mexico corporation {"Paradise"),

WHEREAS, Paradise is the fee simple owner of the property
situated in Albuquergue, Bernalille County, Wew Mexico, more
particularly described in Exghibit A hereto (the "Paradise
fract”) and as depicted on Exhibit E hereto;

WHERERS, ©6I ig, at the tiwe of ihe regordation of this
Declaration, the fee simple owner of the pruperty situated in
Albuquergue, Bernalillo County, New Mexico, more particularly
desoribed in Exhibit B hereto (the "CBI Tract") and ap depicted
on Exhibit E hereto; and

WHERFAS, €Gf snd Paradice wish to éslablish and provide for
certain covenants, perpetual cross-easements, and liens and
charges with respect to the CGI Tract and the Paradise Tract
that shall run with the land in perpetuity apd apply to and
bind the respective successors-in-interest thereto;

NOW THEREFORE, for and in consideration of the foregeing,
the agreements contained in this Declarationr, the- benefits
aceruing to each of the (GI Tract and the Paradise Tract
desoribed herein, and other good and valuable consideration,
the receipt and sufficiency of which are hereby acknowledged,
the parties heretc agree as follows:

I. DEFINITIONS

Section 1,01, For purposes of this Declaration, the
following terms shall have the definitions set forth below:

Access  Areas., 'The term “Access Areas” shall mean the
portions of the Tracts designatéd and used by the Owners
therpof from time to time Ffor vehicular and pedestrian ingress
and egress. The Access Aress shall not be deemed to include the
Parking Areas.

Effective Date. The term "Effective Date" shall mean the
postmark date of any notice or other communication, if malled
in acoordance with the terms of this Declaration, ot the actual
- date of delivery of sny notise or other ocommunication, if
delivered by hand.

Improvenents, The term “Improvements” shall mean any
permanent building or structure hereafter erected on all or any
portion of the Tracts., The term "Imptovements" as used in this
Danlaration zhell not be deemed to include any Pavement.
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Lender. The term "Lender” shall mean any person ot entity
that it the holder of a first priority security interest in or
lien on all or any portion of, or any interest in, a Tract.

Owner. The term “Owner® shall mean each individual,
parthership, joint venture, corporation, trust, unincorporated
association, government agency, or other business entity now or
hereafter holding an ownership interest in fee in all or any
portion of a Tract, and their respective grantees and
suceessors-in-interest,

Paradise Fasement Area. The term "Paradise Easement Area”
shall mean that portion of the Paradise Tract described omn
Exhibit C hereto and depicted on Ezhibit E hereto.

Parking Areas, 7The term "Parking Areas” shall mean the
one-level parking areas constructed on the Tracts, including

all paving, ourbs, sidewalks, signage, site lighting, end
landscaping. _

pavement. The term "Pavement” shall meah any concrete or
asphalt surface or other covering installed over any portion of
the Parking Arveas or the Access Areas,

Tract or Tracts. The term "Traoct” singularty shall mean
gither the CGI Tract or the Paradise Tract and “Tracts”
aollectively shall mean both Traots,

Work. The term “Work" shall mean any maintenanve, repair,
replacement, or restoration work or services performed by any
Owner pursuant to this Declaration.

LI, CREATION OF EASEMENTS

Seotion 2.01. Paradise, as grantor, hereby grants to CGIL, .
as grantee, for the benefit of the Owner of the COI Tract and -
{ts  tenants, invitees, employees, agents, customers, and
invitocs of such tenants, for the benefit of and sppurtenant to
the @I Tract and as a burden upon the Paradise Trset, a
nonexclusive perpetual easement over, through, and soross the
Accesc Areas lacated on the Paradise Tract for the purpose of
acoest, ingress, egress, and movement by vehicular and
pedestrian traffic, Paradise, as grantaor, also hereby grants to
C6I, as grantes, for the benefit of the Owner of the CGI Tract
and its tenants, invitees, employess, agents, ocustomers, and
invitess of such tenants, for the benefit of and appurtenant to
the c@! 'ract and &§ & burden upon the Paradlse Traot, a
nonexolusive perpstual easement over, upon, and Qacross the v
Parking Areas located on the Paradise Tract for the purpose of ;
parking automobiles, trucks, and other motor vehiclaes. :

Section 2.02. CGI, as grantor, hereby grants to Paradise,
as grantee, for the henefit of the Owmer of the Paradise Tract i
and its tenants, invitees, omployees, agents, customers, and ;
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invitees of such tenants, for the benefit of and appurtenant to
the Paradise Tract and as a burden upen the CGI Tract., a
nonexclusive perpetual easement over, through, and scross the
Acoess Areas located on the (GBI Tract for the purpose of
access, ingress, egress, 4and wmovement by vehicular and
pedestrisn traffie, COI, as grantor, also hereby grants to
Paradise, as grantee, for the benefit of the Owner of the
Paradise Tract and its tensnts, invitees, employees, agents,
customers, and invitess of such tenants, for the benefit of and
appurtenant to the Paradise Tract and as & burden upon the CGI
Tragt, ‘a nonexclusive perpetual easément over, upon, and across

the Parking Areas looated on the €GI''Tract for the: purpose of
. parking-automebiles, trucks, and other motor vehiecles.

gegtion 2.03, Paradige, as grantor, hereby grente to CGI,
as grantee, for the benefit of the Owvmer of the CBI Tract and
its tenants, invitees, eomployees, agents. oustomers, and
invitees of such tenanta, for the benefit of and appurtenant to
the CGI Tract and as a burden upon the Paradise Easement Area.
a nonexelusive perpstual easement over, upon, and across the
Paradise Fasement Area for the purposes of (i) installing,
construoting, and maintaining one diregtional sign to be
located in the Paradise Easement Area, (ii) ingress mnd agress
over, upon, and =across the Paradise Kasement Ares for such
installation, construction, and maintenance aetivities, and
(1ii)} installing, constructing, and maintaining across the
Paradise Easement Area underground electrical lines and servive
to the directional sign located in the Paradise Easement Area,
Paradise, as grantor, hereby also grants to CGI, as grantee,
for the benefit of the Owner of the CGI Tract and its tenants,
invitees, employees, agents, customers, ond invitees of such
tenants, for the bhenefit of and appurtenant to the CGI Tract
and as a burden upon the Paradise Tract, a nonexclusive
perpetual easement upon, over, across. and under the Davadise
Tract for the purpose of (i) maintaining, repairing, replacing,
and further improving or enhancing storm water drainage lines
and facilities to provide drainage of storm and surface water
from the CGL Trace snd (3i) allowing for the sheel and surface
drainage of storm and surface water Erom the CGI Traat.

I1Y. MAINTENANCE

Section 3.01L. FExcept as set forth in Section 3.02, each
Owner shall, at sll times, keep and maintain its respective
Tract in a clean and sightly condition consistent with the
charaster and quality of Improvements constructed on such
Tract. The obligation of all Owners contained in this Section
3.01 shall include, without iimitation, the obligation to:

{a) Maintain all Pavement on such Owner's Tract in a level,
smogoth, and evenly coversd condition;

(b) Remove all ypapers, debris, filth, and refuse and

thoroughly sweep its Tract to the extent rea_sonably negessary
to keep such Tract in a clean and orderly condition;
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without limitation, those obligations set forth in Section 3.01
above), and any such failure continues for ten (10) days after
the Effective Date of a notice from another Owner -demanding
such compliance, then the Owner sending the notice shall have
the right to perform, at the expense of the nonper forming
Owner, such Work as may be necessary to effect such compliance,
Upon the completion of such Woxk, the performing Qwner shall
have the right to be reimbursed by the nonperforming Owner for
all expenses it has .incurred in cennection with such Work
within ten {10) days of the Effective Date of a written
statement setting forth all such expenses, The outstanding
balance of such statement shall accrue interest from and after
the expiration of such ten (10) day period at the lesser of (i)
the highest interest rate permitted by applicable law, or (ii)
twelve percent (12%) per annum.

IV. TAXES AND LIENS

Segtion 4,0L. Each Owner shall pay, prior to delinguency,
sll real and personal property taxes and asSesements levied
against itg Tract directly to the appropriate taxing
authorities.

Section 4.02. Fach Uwner shall keep any other Tract on
vhich such Owner may be performing Work free and clear of all
mechanic’'s, materialman's, and laborer's liens. Subject to
Saction B.01 below, in the event eny such lien or claim of lien
ig levied, the Owner performing such Work shall, within ten
(10) days of the Effective Date of a written notice from the
owner against whose Tract such llen or claim of 1lien was
levied, bond or discharge such lien or claim of lien,

¥, AMENDMENT TO DECLARATION UPON
ACQUISITION OF ADJOINING TRACT

Section 5.01. In the event that the Owner of the Paradise
rract acquires all or a portion of the Montgomery—-Eubank
partnership Tract (described in Exhibit D hereto and depiated
in Exhibit B hereto), such Owner shail amend this Declaration
soc us to provide that the easements, restrictions, and
covenants uet forth in this Declaration shall be made
applicable to the Montgomery-Eubank Partnership Tract or
portion thereef acguired.

Vi, INDEMNIFICATION, INSURANCE, AND EHINENT DOMAIN

Section 6.01, Fach Owner hereby indemnifies and saves the
other Owner{s! harmiess from and against any and all
liabilities, damages, expenses, causes of actlion, suits,
claims, or judgments (inciuding, without limitation, attorneys'
fees and court costs) arising from personal injury, dezth, or
property damage and occurring on or from suwech Owner's own
Tragt; provided, howsver, if such personal injucy, death, or
property damage was vaused by the act or negligence of another
Owner (a “Responsible Owner") or the Responsible OQwner 1s
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otherwise liable therefor, then such Responsible Owner shall
not be protected or held harmless by this indemnity.

Section 6,02,

(a} Each Owner agrees with the other owner{s) to obtain
and maintain in full farce and effect general public liability
insurance and property damage insurance against claims for
personal injury, death, or property damage occurring upon, in,
or about its respective Tract, the insurance to afford
protection to the limit of not less than One #illion and Ne/100

PotYars—($170007000-00) for 1njury or deat
to the limit of ‘not ‘less than Five #iliion and No/100 Dollars:
{$5,000,000.00) £or any one ogourrence; and to the. limit of ‘not
iless than One Hundred Thousand and No/100 Dollars ($100,000.00)
.for property damage. Upon written request therefor, each Owner
shall provide the ather ownar(s) with nartifinatas of such
insurance from time to time to evidence that such insurance is
in force. Such insurance may be written by an additional
premises endorsement-on any master policy of insurance that may
cover othex property in addition to the Tracts covered by this
Deelaration, and each insurance policy maintained by an Owner
pursuant to this Section 6,02 shall name the othar OQwner(s) as
additional insured(s). Such insurance shall provide that its
coverage mey not be ocancelled without thirty (30) days prior
written notice to the other Owner{s).

(b) Each Owner shall keep the Improvements on its Tract
insured against loss or demage by fire and other perils and
events as may be insured against under the broad form of
Uniform Extended Coverage Clause in effect from time to time in
New Mexico, with such insurance to be for the full replacement
value of the insured Improvements. Upon written request
therefor, each Owner shall be receive insurance certificates
demonstrating compliance with the terms of this Article VI, .

(¢) Bach Owner and its respective property insurers hereby
release the other Owner(s) and their resvective propenty
insurers of and from any end all alaims, demends, lisbilities,
or obligations whatsoever for damage to each other's property
or loss of rents or profits resulting from or in any wey
connectod with uny fire or other casualty whether or not such
fire or other casualty shall have been caused by the negligence
or the contributory nsgligence of the party being releassd or
by any agent, associate, ot employee of the party being
released, provided, however, that this ralease ig only to the
extent that such damage or loss is covered by the property
insurance which the releasing Owner is obligated hereunder to
carry. Each Owner shall provide, upon the written request of
any other Owner, evidence that such Ownexr's insurance policy
containsg a waiver of subrogation by such twner's property

insuror.
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ection 6.03.

(a) Nothing herein shall be construed to give any Owner
sny interest in any award or payment made to any other Owner in
cormection with any exercise of eminent domain, or transfer in
lieu thereof, affecting such other Owner's Tract or giving the
public or any government any rights in sugh Tract,

(b} HNothing in this Section 6.03 shall prevent a tenant
lessing any portion of a Tract from making a claim against the
owner of such portion of a Tract pursuang to the provisions of
any lease between such tenant and such Owner for all or a
portion of any such award or payment.

— {c} Any Owner whose Tract is affected by any damage.
destruction, condennationh, or taking chall have no obligations
to any other Owner whatsoever to restore or rebuild all pr any
portion of the Improvemsnts now or hereafter located on sugh
Tract; provided, however, each Owner agrees that if it does not
intend to restore the Improvements on its Tract after such
damage, destruction, condemnation, or taking, then, within a
reasonable period of time thereafter, it shall raze the

= Improvements located on its Tract and restore its Tract to &
clean and sightly condition,

‘ Ssction 6,04, The Owner of the CGI Tract, in addition to
yo mainlaihing the insurance coverages veguired with respect +0
: the CGI Traet pursuant to Section 6,02 above, further aqrees to
inciude under such coverages (and bear the insurance costs
apsociated with such coverages) the Paradise Fasement Area.

VII. REPRESENTATIONS AND WARRANTIES AND INDEHNIFICATION

_ Section 7.01. Paradise hereby represents and warrants ToO
- the ~Owmer of the CGI Tract that (i) Peradise has _the
unencurbered right and authority <o grant the ecasemenis
ectablished and granted by Paradise pursusnt o this
Declaration, and (ii) the execution of, aad granting of
easements pursuant to, this Declaration do not violate and are
not prohibited by the terms and provisions of any of the
following instruments {the "Instruments") or any other
agreement, lease, instrument, or other document applicable to
the Paradise Traot:

(1) Lease, dated May 17, 1982, between Paradise and
Splash International;

: (ii) Lease, dated February 3, 1987, hetween Paradige
and Nobel-Syscao, Inc.;

(3ii) Mortgage, dated Novembsr 24, 1980, from Albert
wre Gabaldon and Carmen Gabaldon to Amerigan Bank of Commercs:

{iv) Warranty Deed, dated September 14, 1278, £from
2lbert dabalden and Carmen Gabaldon to Paradise;

-
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{v) HNortgage, dated August 19, 1975, from Albert
Gabaldon and Carmen Gabaldon to American Bapk of Commercs;

{vi} Leasehold Deed of Trust, Assignment of Rents,
Security Agreement and Fixture Filing, dated August 2,
1991, f£rom American Seafood Partners to Stewart Title
Limited as trustes for Citicorp North America, Inc.;

{vil) cConditional Assignment of Ground Lease, dated
Decenmber 8, 1989, from American Seafood Partners to First
National Bank in Wichita;

{viii) Contingsnt Assignment of Lease, dated December
27, 1989, from American Seafood Partners to Citigorp North
America, Inc¢.;

(ix} Landlord's Consent, dated May 18, 138%, from
Paradiss te Qiticorp North Bmeries, Inc.!

(x) Memorandum of Lease, dated November 16, 1989,
betwesn Paradise and American Seafood Partners;

(xi) Lease, dated May 6, 1988, bhetween LJIS-South
Sixnth, inec., and Paradise;

(xii) Hortgage, dated Novembver 13, 1990, from
Paradise to First National Bank in Albugquerque;

(xiii) Summary Plat of d@abaldon's Tract “A" and
Montgomery-Eubank Partnership Tract “B" Coda Development
subdivisgion, dated February 15, 1979;

(xiv) DAgreeoment, dated August 21, 1989, amon
Paradise, American Seafond Partners, L.P, an
Hontgomery-Bubank Company, Ltd.: and

(xv) Guaranty, dated May 6, 1988, between Paradise
al’!f] I.JS-SDuth SiXth; Inc;

Section 7,02, Paradise hereby agrees to  indemnify,
defend, save and hold the Owner of the CGI Tract harmless from
and against any and all costs, losses, liabilities, damages,
claimsg, and expenses, including, without limitation, reasonable
attorney’'s fees, incurred by the Owner of the C8I Tract ae 2
result of (i)} the enforcement or attempted enforcement of any
agreement, lease, instrument, orf other dooument {except for the
Instruments) against the Paradise 7Yract or the rights and
easemonts granted with respect to the Paradise Tract pursuant
to this Déclaratiocn, or {ii) the violation of any of the
representations and warrapties of Paradise under this
Deglacsllon.

Seotion 7.08. CGI hereby agrees to indemnify, defend,
save and hoid the Owner of the Paradise Tract harmless from and
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against any and all costs, losses, liabilities, damages,
elaims, and expenses, including, without limitation, reasonable
attorney's fees, incurred by the Owner of the Paradise Tract as
a result of (1) the snforcement or attempted enforcement of any
agreement, lease, instrument, or other document againgt the CGI
Tract or the rights and sasements with respect to the CGI Tract
granted pursuant to this Declaration, or (ii) the violation of
any of the representations and warranties of CGI under this

Declaration,
VII. NONPAYMENT OF TAXES AND INSURANCE

Section 8,0k, Upon written request therefor, each Ownax
shall send to the other Owner(s), prior to the due dates
therefor, copies of receipts for the payment of all ad valorem
and other assessments and charges assessed against its Tract,
or interest therein, and for the payment of all premiums on
insurance policies required to be maintained by Owners

hereunder .

Sechlion 8.02. If any Owner fails te pay any such Tax or
assegsment, as required by Section 4.01 above, prior to
delinguency or any such insurance premium, as reguired by
sgction 6.01 above, prior to the due date therefor, then any
other Owner may pay Such tax, assessment, on premium, and, upon
submigsion to the nonperforming Owner of a written statement
demanding reiwbursement together with & receipt for such
payment, such performing Owner shall  be centitled to
reimbursement for all such amounts expended (including, without
limitation, ressonable attorneys’ feeg) plus interest from the
date of payment at the lesser of (i} the hichest rate of
interest permitted by applicable law or {ii} or twelve percent

{12%) per snuum,
I¥. MISCELLANEZOUS -

Section 9.01. Awy person or entity acquiring fea on
leasehold title to any Tract (or any interest therein) shall be
hnund by this Declaration only as to the Tract or portion of
the Tract (or interest therein) acquired by such porsch Qv
entity, In addition, such pstuon or entity shall be bound by
thig Declaration only during the period such person or entity
is the fee or leasehold Owner of such Tract or portion thereof
(or interest therein), except as to obligations, liabilities,
or responsibilities that acerue during such periaod. Although
persons or entitles may be relgaged by virtue of this Section
$.01, the easements and restriotions in this Declaration ghall
continue to be benefits and servitudes upon such Tracts and to
run  with the title therete, In the event of a breach ox
threatened breach of this Declaration, only record Owners
affected thereby shall be entitled to institute proceedings for
full and adequate relief from the consequences of such breach

or threatened breach.
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Secticn 9.02. The easements, benefits, and obligations
hexeunder shail coreate mutual benefits and servitudes running
with the title to each Tract. This Declaration shall bind and
inute to the benefit of the Owners, their respective heirs,
representatives, lessees, successors, and agsigns,

Segtion %.03. In the event of any violatior or threatened
violation of any provision in this Declaration by any Owner,
lesgee, or oocoupant of any portion of the Tracts, only the
Ownars {and not any lessee or occupant) shall have the right,
in additlion to any other remedies which may be available at law
or in equity, to enjoin such violation or threatened viclation.

Section 9.04, Nothing herein contained shall be deemed to
be a gift or dedication of any portion of the Tracts to the
general public or For any public purposes whatsoever, it being
the intention of the Owners that this Declaration shall be
strictly limited to and for the purposes herein expressed.

gection 9.08, No breach of this Dsclaration shall entitle
any Ownex ¥o cancel, roscind, o otherwige terminate this
peciaration, but such limitation shall not affect in any manner
any other rights or remedies which such ' Cwner may have
hereunder by reason of any breach of this Declaration.

gection 9.06. In the event legal proceedings ave brought
or commenced to enforce anmy of the terms of this Declaration
against sny Owner or other person with an interest in the
Tracts, the prevailing party in such action shall be entitled
to receive, and shall receive Ffrom the nonperforming Owner, a
reasonable sum as attorneys' fees and costs, to the extent

pormitted by applicable law.

Section 9.07. Unless otherwise cancelled or terminated by
all Owners, this Declaration and all the easements, rights, and

obligations ¢reated hereby shall remain in effect in perpetulity.:

Seetion 5,08, The headings herein are ipgerted only as a
matter of convenience and for reference and in no way define,
1imit, or degcribe the scope or intent of this Declaration nor
in any way affeot the terme and provisions hereof.

Section 9.09. This Declaration constitutes the entire
agreement with respect to the subject matter hereof. The Owners
from time to time shall not be encitled to rely upon any
statement, promise, or representation not herein expressed, and
this Declaration shall not be modifisd or altered an any
respect except by a writing executed and delivered by aill
Owness and any bender which is the holdar of a first priority
sgourity interest in or lien on any portion of the Tracts.

Section 9.0,

(a) BEvery notice, demand, consent, approval, or other
document or ingtrument required or permitted to be served upon

—~10-
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or given to any Owner shall be in weiting and shall be
delivered in person ¢r sent by registered or gertified mail,
postage prepaid, return receipt requested, and if addressed to
the either of the parties hereto, to tho following addresses!

Carel & Gary, Inc.:

1451 Elm Hill pike

Suite 311

Nashville, Tennessee 37211

Bird of Paradise, Inc.:
9800 Montgomery Blvd. NE
Albuquerque, New Mexico 87111

An;ir person or entity that becomes an Qwner after the date of
this Deelaration shall notify the then existing Owners of such
new Owner's address for notices in the manner prescribed by

this Section 9.10(a}.

(b) If a Lender has heretofore sent 2 written notice to
an Owner that expressly states that it is the holder of a
seourity interest in or lien on all or & portion of a Tract,
describes the nature of the security interest or lien, and sets
forth the name and address of such Lender, then until such
owner receives a written notice to the contrary from sugh
Lender, such Owner shall send to such Lender copies of all
notices it sends, pursvant to Section 9.10(a) above, to any

other Cwner hereto.

Section 9.11. Fach Owner agrees with the other Owners
that all mortgages, deeds of trust, deeds to secuxe debt, and
other encumbrances placed upon each Owner's Tract for the
purpose of constructing, or financing the ownership of, the
Improvements thereon shall be senior and superior to any llen
or charge created by this Declaration, provided, however, that
ahy perscn or entity foreclosing any such mortgage, deed of
trust, deed to secure debt, or other ancumbrance, or acquiring
title to a "Tract or portion thereof hy deed in lieu of
foreclosute, chall acquire title to the Tract or portion
thereof subject to all of the terms of this Deglaration.

Section 10, Notning contained in this Declaration and no
agtion by the Owners will be deemed or construed by the Owners
or any third person to oreate a relationship of principal and
agent or partnership oOF joint venture or any assoclation

between the Qwners.

Soction 11. Time is the essence of this Declaration,
Section 12, This Declaration may be exeruted in any number

of counterparts, gach of which shall for all purposes he deemed
an original and all of which togsether shall constitute but one

-]~
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and the same instrument and shall become gffective only upon
execution of one or more of such counterparts by each of the

Quners.

geation 13, The captions in this Declaration are fox
convenience ohly and do not constitute a part of the provisions
hereof,

gection 14, In the event any of the provisions, or
portions thereof, of this Declaration are held to be
unenforceable or invalid by any court, the validity and

enforceability of the remaining provigions, or portions
thereof, shall not be affected thereby.

Section 15, When required by context, the singular shall

inclids the plural and the neuter gender shall include a
person, corporation, €irm, association, or other business

arrangement.

I{N WITNESS WHEREOF, this Peclaration has been exzouted as
of the date first sbove written.

CAROL & GARY, I)i&‘7
Title:_&mdw‘f‘

BIRD OF PARADISE, INC.

By%@hﬂ
Title: Pf“u{rb/d\

. 0 pHiz 50
gurzij . _.,“,961/07 '5%32

‘BLADYS M. OIS
cu%‘f’ég%a&mf
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STATE OF T@Jugﬁiéﬁg nnph1a4
S5t
COUNTY OF Dauidon) )

Before me, a notary public {or justice of the peace, etc.),
in and for said county, personally appeared GARY P. SPOLETA,
known to me to be the person who, as President (or other proper
officor) of CAROL & GARY, INC., the corporation which executed
the foregoing instrument, signad the same, and acknowledged to
me that he did so sign sald instrument in the name and upon
behalf of said corporation as such officer; that the gsame is
his free act and deed as such offtecer, and the free and
corporate act and deed of said corporation; that he was duly
authorized thereunto by itg board of directors; and that the
geal affixed to paid Instrument is the corporate seal of said

gorporation.

In testimony whereof, I have hereunto subscribed my name,

acﬂ af‘fixled my official !Gaal {if officer has seal), at
nT\m:, wilte , this Zue day of ’jﬁuwneﬁ , 198142

D
Ko AN
tar Publid//

My Commission Expires: //~£é-'4f/

r
sTaTE oF Nuo Maret. ;
B8

county oF feraallls )

Before me, a notary public (or justice of the pegace, ete.),

in and, for said county, personally appeared Lo
Cabeldany , known tv mC .to be the person who, 88

.g.ra.r.f:'.a,:)k for other vproper offiger) of BIRD CF
P I§E, INC., the corporation which exeouted the foregoing
ingtrument, signed the same, and acknowledged to me that

did so sign said instrument in the name and upon, behalf of said
corporation as such officer; that the same is _fy free act and
deed as such officer, snd the free and corporate act and deed
of said corporation; that _N was duly authorized thereunto by
its board of directors; and that the peal effixed to said
instrument is the corporate seal of said corpotation.

In testimony whereof, I have hereunto subscribed my name,
fixed my official seal (1f officer has seal), at

z‘ﬂ JRJUAV » this _d day of Alvwewm bo — . 1991,

- DG
TN

and

Notary Public

Ky Commission Expires: ’.l!(? !Q_S’

-13-
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e CONSENT AND SUBORDINATION
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; The undersigned United New Mexico Bank at Albuguergue, as

. the mortgages under the Mortgages of record in Book MD399A,
- Page 506 as Document Number BO-68683, and Book MD10SA, Page 818
as Document Number 80516, in the Office of the County Clerk of

Bernalillo County, New Mexico (such Morxtgages, as hereafter

modified or amended, are hereinafter referred to as
Mortgages"), which encumber the Paradise Traet as

the "United
defined in

1, the foregoing Declaration, hereby consents to the execution of
the Fforegoing Declaration by Bird of Paradiga, Ine.,
subordinates its interests under such United Fortgages to the
foregoing Declaration, and agrees that the grercise of any

rights and remedies of the undersigned under

such United

Mortgages, including but not 1imited to foreclosure ot

: acceptance of a deed in 1liew of foreclosure,
! extinguish, disturb, or impalr the easements,

privileges .
Owner of the CGI Tract as defined therein.

shall not

rights, and
afforded under the foragoing DPeclaration to the

ot UNITED NEW MEXICO BANK AT

AEUQUERQUE

BYUX “/ e —
e T f .
. Title (7%} A1,

STATS OFfu, Mta)
COUNTY OF Rgnmalfils)

BE:

Before me, a motary public (or justice of the peave, etc.),
©. Williaxy,

in and for said county, personally appeared (28a4

known to me to be the person who, as Ve (or other propet
officer) of UNITED NEW MEXICO BANK AT ALBUQUERQUE, the hank
which exwuuted the Foreégoing instrumsnt, gigned the same, and
acknowledged to me that he did so sign said instrument in the

= name and upon

bank,

pehalf of said bank as such officer; that the
gsms e him fras ack and deed as such officer, and the frxee and
gorporate act and desd of gaid bank; <that he was duly
authorized thereunte by its bosrd of diractors; and that the
goal affixed to seld instrument ls the corporate seal of sald

In testimony whereof, I have hereunto subscribed wy name,

serl), at

and Bffixed my official seal (if officer has
B Ras 40 0 e may of {lovember , 1991,
L OFFICIAL SEA
GAYLENE FREEMAN P
NOTARY PUALIC AL LA L,

STATE QF NEW MEX Fotary BOblic

N
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CONSENT AND SUBORDINATION

The undersigned First National Bank in Albuquerque, as the
mortgages under the Hortgage of record in Book BCR90-18. Page
5891 as Document Number 90-88244, as modfisd by Revision
Agreement of record in Book BCR91-1, Page 1150 as Document
Wumber 91-41703, 4in the Office of the County Clerk of
Bernalillo County, New Mexico {such Mortgage, as so modified
and as hersafter modified or amended, is hereinafter referred
to as the "FNB Mortgage”), which encumbers the Paradise Tract
as defined in the foregoing Declaration, hereby consents to the
execution of the Foregoing Declaration by Bird of Paradise,
Inc.,, subordinates its interests under such FNB Mortgage to the
foregoing Declaration, and agrees that the exercise of any
rights and remedies of the undersigned under such FNB Hortgage,
including but not 1limited to foreclosure or acceptance of a
deed in lieu of foreclosure, shall not extinguish, disturb, or
impair the easements, rights, and privileges afforded under the
foregoing Declaration to the Qwner of the CGI Tract as defined

therein.

FIRST MATIONAL BANK IN
ALBUQUERQUE

sy Yegr-( K. Jnwdrmac™>

Title! JWM

s1aTE oF NWY__ ;
cowsy oF Berallo )

Before me, a notary public (or justice of the peage, ete.},
in and for said county, perscnally appeared . .
known to me to be the person who, as AP {or other proper
officer) of FIRST NATYONAL BANK IN ALBUQUERGUE, the bank which
exeouted the foregoing instrument, signed the sems, and
acknowladged to me that he did so sign said instrument in the
name and upon behalf of said bank as such officer; that the
same is his free act and deed as such officer, and the free and
vorporate act and deed of said bank; that he was duly
avthorized thereunto by its board of directors; and that the
geaslc affixed to said instrument is the corporate seal of said
ank.

In testimony whereof, I have hereunto subscribed my name,
and affixed my officlal seal (if officer has seal), at
. this B day of AJovembers . 1981,

5i
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Exhibit A

Exhibit B
Exhibit C

Exhibit D

Exhibit E
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SCHEDULE OF EXHIBITS

Paradize Tract Property

Descoription
¢GI Tract Property Description

Paradise Easement Area
Desoription

Montgomery-Eubank Partnership

Tracth

Site Plan
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EXHIBIT A

Parvadise Tract

A certain Lract of land situate within Section 4, Township
10 North, Range 4 East of the New Mexico Principal Meridian,
Bsrnalillc County, New Mexico, being and comprising all of
Cabaldens® Tract "A" as such tract is shown and so designated
on the Plat of Gabaldons' Tract "A" filed in the office of the
Bernalillo County Clerk on January 10, 1979, Vol Cl4, Folio B%,
and being more partieulariy described as follows!:

Beginning at the northwest corner of the <ract herein
described, whence, ACS Monument “M-1RA" bears N45°30°'23"E.
355,82 feet and running; thence,

§89°13'41"E, 200.00 feet to the northeast corner; thencs,

S00°35'49%W, 100.00 feet; thence,

g89°13'41"E, 92.29 feet; thence,

500°49'29"W, 234.20 feet to the southeast corner; thence, '

NA9°13'A1"W, 291.35 feet to the southwest corner, beinyg &
point on the easterly right-of-way of Eubank Blvd NE; thence,

following said right-of-way, !

N00°35'49"E, 334.20 fe¢l Lu the northwest corner and point
of heginning of the tract herein described and containing
2.028]1 actes (88,346 Sg. Ft.) more or less.

Excluding the following tract:

Beginning at the southwest corner of the portion hereon
being described, from whence the southwest corner of said Tract
A" hears SO0YL57HO"E, 25.00 Eeet,

PEPRIT———

N S N,

Thence NOO°15'50"W, 220.00 feet along the west line of saild
Tract “A* to the northwest corner of the portion hereon baing

described; thence,

NB9°56'10E, 90,00 feet to the northeast corner of the
portion hereon being desceribed: thence,

sl

i 800°15°50"E, 220.00 feet o the southeast cormer of the
' portion hereon being degcribed; thence,

o 885°56°'10"W, 90,00 feet to the point of beginning, and
containing 0.4545 acres, more or less,

-1~
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EXHIBIT B
€g1 Tract

A certain tract of land situate within Section 4., Township
10 North, Range 4 East of the New Mexigo Principal Meridian,
Bernalillo County, New Mexico, being and comprising "Lot 1-~A"
as such lot is shown and so dssignated on the Plat of American
Bank of Commerce Lot 1-A, filed in the office of the Bernalillo
County Clerk on March 5, 1972, Vol C-14, Folie 131, and being
more particularly described as follows:

Beginning st the northeast corner of the tract herein
described, whence A.C.S5. Monument “M~1A" bears N44°49'12"B
73,42 feet and running; thence,

S00935'49"H, 200,00 feet to the southeast corner {a found
#4 pebar in the asphalt): thence,

N89°13'41"% 200,00 feet to the southwest COrNer (a found #5
rebar) and being e point on the easterly right-of~-way of Eubank
Pilvd NE: thence, following said right of way.

NOO935'49"E, 174.92 Eeret to a point of ocurvature; thenoe,
leaving the easterly right-of-way of Eubank Blvd NE,

Northeastsrly, 39.35 feet along theo arc of a curve hearing
to the right, said are having a radius of 25.00 feet and a
delta of 90°10'34" to a point of tangency, being & point on the
southerly right-of-way of Montgomery Blvd NE, and following

said right-of-way.

449°13'41E, 174,92 feet to the northeast corner and point
of beginning of the tract herein described and o¢ontaining
0.9152 of an acre {39,864 Sg. Ft.) more oY less.

-1 8-
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EXHIBIT C

Paradise Easgment Ares

A certain tract of land situate within Section %, Township
10 North, Range 4 East of the New Mexico Prinecipal Heridian,
Bernalillo County, MNew Mexico comprising of the northerly %t
feet of Oabaldons' Tract "A®, as such tract is shown and sc
designated on Plat of Gabaldons' Tract "A", f£iled in the office
of the Bernalillc County Clexk on Jsnuary 10, 1978, Vol. Cl4,
Fplio 89, and being more particularly described as follows:

Beginning at the northwest cokner of the tract described,
sald point Being the northwest coxner of the above-nentioned
Gabaldong' Tract “A", whence, ACS Station "M~1A" Dbears
N45°30'23"E, 355.82 feet, and running; thence,

S89°13'41"E, 200,00 feet to the northeast corner; thence,
800t35'49"W, 94.00 fest to the southeast corner; thence,
N89°13'41"W, 110.00 fpet; thence,

N0OO°25'49"E, 4.76 feet; thence,

N89°12'11"%W, 90,00 feet to the southwest corner, a puint on
the easterly right—of-uay of pubank Blvd NE; thence, following

said right~of-way,

MoQ°35'48"E, 89.20 fest to the northwest corner and point
of heginning of the tract herein desoribed and containing
0.4217 acres (18,370 S4. Ft. ) Iuoee or 1RES.

~
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EXHIBIT D
Hontgomery~Eubank Partnership Tract

A certain tract of land situate within Section 4, Township

10 North, Range 4 Zast of the New Mexico Principal Meridian,
Bernalillo County, New Mexico, being and comprising Tract g

: of the Montgomery~Eubank Partnership, as such tract is shown
i and so designated on the Summary Plat filed February 26, 1980,
‘ Vol. C~16, Folio 87, and being more particularly described as

follows:

o Beginning at the northwest corner of the tract herain
oo described, whence, A.C.5. Monument "M-1A" beaxs N44°49'12"E,
P 73.42 feet, and running along the southerly right-of-way of
; HMontgomery Blvd. NE; thence,

§89°13'41"E, 350.00 feet to the northeast corner; thence,
leaving the southerly right-of-way of Montgomery Blvd. NE,

. S00°37'49"W, 534.19% feet to the southeast corner; thence,
; NB9°13'41°W, 258.34 feet to the southwest corner; thence,
NO0°49'29"E, 234.20 feet: thence,

o Na9°L13'41"W, 92.2% fest; thence,
NQO°35'4S“E, 300.00 feet to the northeast corner and point

of beginning of the tract herein desoribed and containing
3.7966 acres {165,380 Sg. Ft.) more or less.
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RETURN TO LAWYERS TITLE FPILE NKO.97335LJY(julie}

DE TIO F_EA g

THIS DECLARATION OF BASEMENTS ("Declaration®} is made
effective the é;zlf:? day of APRfﬁw , 1998, by and betwsen
HONTGOMERY -EUBANK COMPANY, LTD., & New Mexico Limlited Partnership
{"MONTGOMERY-EUBANK") and BIRD OF PARADISE, IRC., a Naw Mexico
Corporation {"BIRD OF PARADISE").

WHEREAS, MONTGOMERY-EUBARK ie the owner of the following
described real property located in the County of Bernalillo, State

of New Mexico, to-wit:

Tract "BY as shown and designated on the
SUMMARY PLAT OF GABALDON'S TRACT YA" AND
MONTGOMERY-EUBANK, PARTNERSHIP TRACT *B* CODA
DEVELOPMENT SUBDIVISION, the plat thereof
being recorded February 26, 1980 in the office
of the County Clerk of Bernalillo County, New
Mexico in Volume 16, folio 87.

{"rfract B'}; and
WHEREAS, BIRD OF PARADISE is the owner of the following

demeribaed real property adjoining Tract B to the west, and more

particularly described as follows:

Tract: "A* ag shown and dJdesignated on the
SUMMARY PLAT OF GABALDON'S TRACT YA" AND
MONTGOMERY-EUBANK, PARTNERSHIP TRACT “B* CODA
DEVELOPMENT SUBDIVISION, the plat thereof
being recorded February 26, 1980 in the cffice
of the County Clerk of Bernalillo County, New
Mexico in Veolume Ci6, folioc 87.

{(*Tract A"); and
WHEREAS, the parties desire to provide for reciprocal ingress

and egress essgaments across thelr respective tracte.

R 2
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NOW THEREFORE:

1. BIRD OF PARADIBE hereby grants to MONTGOMERY-EUBANK for
the bensfit of the owmexr of Tract B, and its tenants, invitees,
employees, agents, customers and invitees of such tenants, for the
benefit of and appurtenant to Tract E and as a burden upon Tract A,
a non-exclugive perpetual easement over, through, and acroge the
"accegs areas® (hereinafter defined) located on Tract A for the
purpoge of access, ingress, egress and movement by wvehicular and
pedestrian traffic to and from Tract B.

2. MONTGOMERY-EUBANK hexreby grants to BIRD OF PARADISE for
the benefit of the owner of Tract A, and its tenants, invitees,
employees, agents, customers and invitees of such tenanks, for the
benefit of and appurtenant to Track A and as a buxden upon Tract B,
a non-exclusive perpetual easement over, through, and a¢ross the
accege areas located on Tract B for the purpose of access, ingress,
egrese and movement by vehicular and pedestrian traffic to and from
Tract A,

3. Acgess areas sghall mean the portions of each Tract
deaignated and used by the owners thereof from time to time for
vehicular and pedestrian ingreas and egress; each owner may change
the acoegs areas on said ownars' Tract, provided, at all times,.
reaaonable aceess, ingress and egreas is provided for the benefit
of the other Traat,

4, The owner of each Tract shall maintain the access areas on

said owners' Tract at .said owners! sole gost and expense,

N 2,
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5, The parties specifically acknowledge and agree that the
access areas on Tract A for the benafit of Tract B shall be te and
from Bubank Boulevard, N.E. and that the access areas on Tract B
for the benefit of 'Tract A shall be to and from Montgomery
Boulevard, HN.R.

¢. REach owner agrees to obtain and maintain in full force and
effect general public liability imsurance and property damage
insurance against claims for personal injury, death ox property
damage occurring upon, in or about its respective Tract, the
insurance to afford protection to the limit of not less than
$1,000,000.00 in the aggregate. FEach insurance policy required to
be maintained pursuant to this paragraph shall name the other owner
as an additional insured and shall provide that coverage may not be
cancelaed without thirty (30) days prior written notice to the other
owner. FEach owner agrees to provide the othexr owner a copy of the
gertificate of insurance upon request.

7.  MONTGOMERY-RUBANK hereby walves any and all prescriptive
rights it now hag ar to Tract A.

8. BIRD OF PARADISE hereby waives any and all prescriptive
righta it now has as to Tract B, _

9. In the event the provisions of this Declaration axe
required to be enforced by judicial proceedings, the prevalling
party or parties shall be entitled to reasonable attorney's fees

and court costa from the mon-pravailing party.

jsrioladecl artpasiic
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10, This Declaration shall be binding upon the undersigned,
their succegsors and assigneg in all respects and shall be deemed to

run with the land forevex.
IN WITNESS WHEREOF, the undersigned have hereunto set their

hands and seals the day and year firet above written.

& New Mexdigg/ Limltad Partnership

Ite: Qc:‘u) U&q‘yﬁ

BIRD OF PARADIEE, I“Cu

Ttas: I/"

STATE OF NEW MEXICO g
COUNTY OF BERNALILLO)

This ingtrument wag acknowledged before me on APRIL 23
, 1998, by GEHE E. HINKLE RAL PARTNER  of
MONTGOMERY—EUBANK COMPANY, LTD., a N

MY COMMISSION EXPIRES;
1/19/99

STATE OF NEW MEXICO )
)

COUNTY OF BERNALILLO)
This instrument was acknowledged before me on APRIL.

21 1998, by RIG of
BIRD OF PARADISE, INC., a New Mexi.co Corporation

MY COMMISSIQN EXPIRES: %
Ot 3, /788 NOTARY P
. lp?}DJS\'dtc.llrJ.rn\lc
I%] I‘} \ ‘ g
““ “\ “ m “ ““ Wy ga{gg%ﬂ%_w
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RETURN T0 LAWYERS TITLE FILE NQ. 973351JY{julie)

ART RE

THIS AGREEMENT is entered into effective the jZJLfTaay of
APRIL.  , 1998, by and between MONTGOMERY-EUBANK COMPANY,
LTD., & New Mexico Limited Parbnerahip ("MONTGOMERY-EUBANK®) and
BIRD OF PARADISE, INC., a New HMexico Corporation ("BIRD OF

PARADISEY) ,
WHEREAS, MONTGOMERY-EUBANK is the owner of the following

described real properxty located in the County of Bermalillo, State

of New Mexico, to-wit:

Tract "BY as shown and designated on the
SUMMARY PLAT OF GABALDON'S TRACT VA" AND
MONTGOMERY~EUBANK, PARTNERSHIP TRACT "B" CODA
DEVELOPMENT SUBDIVISION, the plat thereof
being xecorded February 26, 1980 in the office
of the County Clerk of Bernalillo County, New
Mexico in Volume €i6, folio 87.

{"Fract B"); and
WHERERS, BIRD OF PARADISE is the owner of the following
described real property adjoining Tract B to the west, and more

particularly desoribed as follows:

Tract n"AY ae shown and designated on the
SipedARY PLAT OF GABALDON'S TRACT "A"™ AND
MONTGOMERY~BUBANK, PARTNERSHIP TRACT "BY CODA
DEVELOPMENT SUBDIVISION, the plat thereof
being recorded Febxuary 26, 1980 in the office
of the County Clerk of Bernalille County, New
Mexico in Volume Ci6, folie 87,

{vTract AR); and
WHEREAS, shopping center improvements have been built on both

Tract A and Tract B which adjoin each other and have a narrow air

space between the walls on the property line; and

1473033\ party2. agrifc
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WHERBAS, the parties desire to provide for easemente on each
othera Tract for maintenance of the walls.

NOW, THEREPORE, in consideration of the above and other good
and valuable consideration, the recelpt of which is hereby
acknowledged, it is agreed as follows:

1. MONTGOMERY-FUBANK hereby grants an easement on Tract B for
BIRD COF PARADISE, as owmer of Tract A, to maintain, repair or
vebuild the wall on Tract A which adjoins the wall of Tract B to
the extent the use of Yract B ie reasonably necessary for such
maintenance, repair or rebuilding.

2. BIRD OF PARADISE ap owner of Tract A agrees to repair all
damage to Tract B by reason of its exercising the easement on Tract
B and agrees to indemnify and hold MONTGOMERY-EUBANK, as owney of
Tract B, harmless from all claims related Eo its use of the
eggement on Tract B.

3. BIRD OF PARADISE hereby grants an easement on Tract A for
MONTGOMERY-BUBANK, as owner of Tract B, to maintain, xepair or
rebuild the wall on Tract B which adjoing the wall of Tract A, to
tho extent the uwse of Tract A is reasonably necessary for such
maintenance, repair or rebullding.

4. MONTGOMERY-EUBANK as owner of Tract B agrees to repair sll
damage to Tract A by reason of itg exercising the easement on Tract
A and agrees to indemnify and hold BIRD OF PARADISE, as owner of

Tract A, harmlesa from all claime related to its use of the

eagement on Tract A,

——




5. In the event either owner fails to ¢ommence rebuilding the
wall on its Track within three (3) wonths after the destruction or
removal thereof, the easement on the adjoining Tract will be deemed
to terminate.

6. To the extent, if at all, §56-7-1 N.M.8.A. 1978 is
applicable to this Agreement, no indemnity obligation provided in
this Agreement will extend to any liability, olaime, damages,
loages or expenses, including attorney's fees relating to the
construction, installation, alteration, modification, repair,
maintenance, gervicing, demolition, excavation, drilling,
roworking, grading, paving, clearing, aite preparation or
development of any real property or of any improvement on, above or
under real property and arising out of (i} the preparation or
approval of maps, drawings, opinions, reporte, surveys, change
orders, designs, or specifications by the indemnitee, or the agents
or employees of the indemnites, or (il) the giving or the failure
to give directions or inetructiong by the indemnitee, oxr the agents
or the amployees of the indemnitee where the giving or failure to
give directiong or instructions is the primary cause of bodily
injury to persons or damage to property.

7. In the event any of the partlies to thia Agreement ip
required to enforce the provisions hereof by judicial procesdings,
the prevailing party or parties shall be entitled to reasonable

attorney's fees and court costs from the non-prevailing party or

lmls
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8. This Agreement shall be deemed to run with the land
forever and shall be binding upon the undersigned, their successpors
and assigns in all respects.

IN WITNESS WHEREOF, the undersigned have hereunto set thelr

hands effective the date firsgt hereinabove set foxth.

Xta: @?ﬁ /IQW}W\’
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STATE OF NEW MEXICO }
}

COUNTY OF BERNALILLO)
This instrument was acknowledged bef e on APRIL

23 , 1998, by GENE E. HINKLE GENERAL PARTNER of
MONTGOMERY~EUBANK COMPANY, LTD, @ exjed Limited Partnership.

MY COMMISSION EXPIRES:
1/19/99

- a
STATE OF NEW MEXICO ) e 114

)

COUNTY OF BERNALILLO)

This instrument wasg ackn wleé@ §d efore me © il

21, 1s9s, vy RIC . W YHE of
BiRD OF PARADISE, INU., a New Mexico Corporation,

MY COMMISSION EXPIRES:
, %0, 1998 NOTARY FUBLAC
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