CITY OF ALBUQUERQUE

December 15, 2020

Regina Okoye, RA
Modulus Architects

100 Sun Ave. NE, Ste. 600
Albuquerque, NM 87109

Re: Murphy Express
9700 Montgomery NE
Traffic Circulation Layout
Engineer’s Stamp 11-11-2020 (G21-D032)

Dear Ms. Okoye:

The TCL submittal received 12-15-2020 is approved for Building Permit with. A copy of
the stamped and signed plan will be needed for each of the building permit plans.
Please keep the original to be used for certification of the site for final C.O. for
Transportation.

When the site construction is completed and an inspection for Certificate of Occupancy
(C.0.) is requested, use the original City stamped approved TCL for certification.
GO Redline any minor changes and adjustments that were made in the field. A NM
registered architect or engineer must stamp, sign, and date the certification TCL along
with indicating that the development was built in “substantial compliance” with the TCL.
Submit this certification, the TCL, and a completed Drainage and Transportation

Albuquerque information _Sheet to front counter personnel for log in and evaluation by
Transportation.

NM 87103 Once verification of certification is completed and approved, notification will be made to
Building Safety to issue Final C.O. To confirm that a final C.O. has been issued, call
Building Safety at 924-3690.

www.cabq.gov Sincerely,

e Wolfenbasge

Jeanne Wolfenbarger, P.E.
Traffic Engineer, Planning Dept.
Development Review Services

0% CO Clerk, File
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SCALE IN FEET

EXISTING
@ Storm Drain Manhole R Hydrant
S Sanitary Sewer Manhole D Cable Pedstal
S E Sanitary Sewer Line Elejc‘:trlc Pedsta
S Storm Drain Line o ::(;l:cl); \g]:it
@ i Storm Drain Inlet L Telephone Pedestal
———E —— Underground Electric line N Utility Box
——COM — Underground Communications Line Fiber Optic Box
—G —— Underground Gas Line Q Light Pole
—W—— Underground Water Line ° Bollard
® Sanitary Sewer Clean—out 250 Concrete Symbol
G Water Meter R.T.D.M.  Raised Truncated Dome Mat
® Water Valve A Control Point
PROPOSED
— em o= e BOUNDARY LINE
CONCRETE CURB AND GUTTER
" BUILDING CONTROL POINT
CF CONSTRUCTION FENCE

GENERAL SITE NOTES

SOON

INTERRUPTION OF POWER TO ANY LIGHT POLES OR SIGNS SHALL NOT EXCEED
24 HOURS.

. ALL DIMENSIONS SHOWN ARE TO THE FACE OF CURB UNLESS OTHERWISE
NOTED.

. ALL CURB RETURN RADII SHALL BE 3’, AS SHOWN TYPICAL ON THIS PLAN,
UNLESS OTHERWISE NOTED.

. UNLESS OTHERWISE SHOWN, CALLED OUT OR SPECIFIED HEREON:

. CONTRACTOR SHALL BEGIN CONSTRUCTION OF ANY LIGHT POLE BASES FOR
RELOCATED LIGHT FIXTURES AND RELOCATION OF ELECTRICAL SYSTEM AS

. THE LOCATION OF THE CONSTRUCTION FENCE ON THE DRAWINGS IS FOR
GRAPHICAL REPRESENTATION ONLY. THE CONTRACTOR IS TO ENSURE THAT
THE CONSTRUCTION FENCE ENCOMPASSES THE ENTIRE WORK AREA.

. ALL SLOPES AND AREAS DISTURBED BY CONSTRUCTION SHALL BE GRADED
SMOOTH AND GROUND COVER ESTABLISHED. ANY AREAS DISTURBED FOR ANY
REASON PRIOR TO FINAL ACCEPTANCE OF THE PROJECT SHALL BE
STABILIZED BY THE CONTRACTOR AT NO ADDITIONAL COST TO THE OWNER.

. CONTRACTOR SHALL PURCHASE AND INSTALL A MAILBOX AND SHALL
COORDINATE LOCATION OF MAILBOX WITH MURPHY CONSTRUCTION MANAGER
AND/OR ON-SITE REPRESENTATIVE AND LOCAL POSTMASTER.

.ALL PROPOSED PAVEMENT STRIPING OR MARKINGS SHALL FOLLOW THE
SPECIFICATIONS FOR PAINT INCLUDED IN DETAIL 10A.

ALL CURB AND GUTTER ADJACENT TO PAVING SHALL BE INSTALLED
PER DETAIL.

PAVEMENT SHALL BE INSTALLED IN ACCORDANCE WITH THE
PAVING PLAN OVER THE ENTIRE PARKING LOT AREA AND ALL
APPROACH DRIVES.

SEE ASSOCIATED PLANS FOR CANOPY, COLUMN, PUMP ISLAND
DETAILS AND LAYOUT.

AS DEMOLITION BEGINS. CONTRACTOR SHALL BE AWARE THAT

O

SITE NOTES

2G

8B

12A
12D
14J

14K

21A
21D
21E
21G
21H
21K
21L
21P
217

21U
278
51B

DRILL (4) 3/4"9x4” DEEP HOLES (1) EACH FOR OPEN & CLOSE POSITION
OF GATES TO BE USED ON BOTH SIDES OF GATE. SEE DUMPSTER DETAIL.
OVER HEAD CANOPY (TYP. PER CANOPY PLANS)

4" TRAFFIC YELLOW LANE STIPE (SEE LENGTH INDICATED AT SYMBOL)

4" WIDE PAINTED STRIPES. 2° O.C. @ 45° (SEE SIZE INDICATED AT SYMBOL)
GC TO INSTALL (1) 4 PVC SLEEVE FOR IRRIGATION LINE. (SEE UTILITY
PLAN FOR INSTALLATION REQUIREMENTS)

GC TO INSTALL (2) 4" PVC SLEEVES FOR FUTURE USE (SEE UTILITY PLAN
FOR INSTALLATION REQUIREMENTS)

TAPER CURB TO MATCH EXISTING CURB

EDGE OF CONCRETE SLAB (PER TANK/PIPING PLANS)

UNDERGROUND STORAGE TANKS (1—25,000 GAL. & 1—26,000 GAL.)

AIR VACUUM UNIT WITH 4'x7" CONCRETE SLAB

ATM LOCATION

MURPHY EXPRESS ID SIGN PER APPROVED ELEVATION

PRICE SIGN PER APPROVED ELEVATION

7'x10" CONCRETE SLAB FOR PROPANE TANKS

MAILBOX (CONTRACTOR SHALL COORDINATE LOCATION WITH MURPHY AND
POSTMASTER PRIOR TO INSTALLATION)

5'x7" ICE UNIT (SEE NUMBER INDICATED AT SYMBOL)

SIDEWALK TRENCH DRAIN

LIMITS OF SAWCUT AND PAVEMENT REMOVAL

() CITY STANDARD DETAILS

SITE DETAILS

A50 SIDEWALK — REMOVE AND REPLACE BROKEN SIDEWALK PANELS TO
NEAREST JOINT (COA 2430 / C—14)

A51 SIDEWALK RAMP — REMOVE AND REPLACE RAMPS ON BOTH SIDES OF
PRIVATE DRIVE (COA 2426 / C—15)

/] A52 VALLEY GUTTER — REMOVE, REPLACE AND PAVEMENT SAWCUT (FULL

DEPTH) ENTIRE PRIVATE ENTRANCE (COA 2420 / C-15)
— — — A53 SAWCUT SIDEWALK RAMP FOR INSTALLATION OF DETECTABLE WARNING AREA
(COA 2430 / C—14)

1A
1D
2E
2F
3D
3K
3M
5B
SF
qu
9V
9X
Y
10A
10B
12G
12H
13A

18G
71A

INTEGRAL CONCRETE CURB (C—9)

MOUNTABLE CURB (C—9)

DUMPSTER ENCLOSURE (C—13)

CONSTRUCTION FENCE (C—9)

CONCRETE SIDEWALK (C—11)

CONCRETE SIDEWALK AROUND BUILDING (C—11)
DETECTABLE WARNING AREA (C—11)

TRAFFIC SIGN IN BOLLARD (C—9)

GUARD POST (SINGLE) (C—9)

ACCESSIBLE PARKING SYMBOL (SEE PAINT COLOR INDICATED AT SYMBOL) (C—9)
ACCESSIBLE / VAN ACCESSIBLE PARKING SIGN MOUNTED IN BOLLARD (C—9)
"NO PARKING” PAINTED ON PAVEMENT (C—9)

"MC” PAINTED ON PAVEMENT (C—9)

TRAFFIC FLOW ARROW (TYP.) (C—9)

STOP BAR (TYP.) (C-9)

"STOP” SIGN (C—9)

"MOTORCYCLE PARKING” SIGN (C—9)

SITE LIGHT POLE (SEE PHOTOMETRIC PLANS FOR POLE BASE DETAIL,

FIXTURE TYPE AND MOUNTING DETAILS) (L—1.0)

CONSTRUCTION CAMERA (COORDINATE WITH MOUSA PM FOR LOCATION) (C—9)
BIKE RACK (C—11)

SHEET NO.

/20

JNS
DRW

JINS
DES

RDB
PM

TCD
PRN

11 /11 /20
DATE

REV-3

MURPHY EXPRESS
NEW MEXICO

9700 MONTGOMERY BLVD.

TRAFFIC CIRCULATION LAYOUT
ALBUQUERQUE

|PAE JOB NO. 11604

MURPHY OIL USA, INC.
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PAN AMERICAN ENGINEERS, LLG

200 PEACH STREET
EL DORADO, AR 71730

MURPHY
USA 3+
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1. REINFORCEMENT SHALL BE NO.3 BARS, 24" O.C. EACH WAY OR 6 X 6 —W1.4 X
W1.4 WWF. REINFORCEMENT SHALL BE PLACED 2" FROM TOP OF SIDEWALK.

2. CONCRETE SHALL BE 3,500 PSI.

3. CONTRACTION JOINTS SHALL BE PLACED A MAXIMUM OF 5 O.C. CONTRACTOR HAS
THE OPTION OF A TOOLED JOINT (NOTE 4) OR A SAWED JOINT (NOTE 5).

4. TOOLED JOINTS SHALL BE PLACED IN FRESH CONCRETE WITH A MINIMUM DEPTH
OF 1/4 OF THE TOTAL DEPTH OF SIDEWALK. TOOLED JOINT SHALL ALSO HAVE A
MINIMUM 1/2" RADIUS ON EXPOSED EDGES AND BE FILLED WITH JOINT SEALANT
PER MANUFACTURER'S SPECIFICATIONS.

5. SAWED JOINTS SHALL HAVE A MINIMUM DEPTH OF 1/4 OF THE TOTAL DEPTH OF
SIDEWALK. SAWED JOINTS SHALL BE FILLED WITH A JOINT SEALANT PER

MANUFACTURER’S SPECIFICATIONS.

6. FULL DEPTH EXPANSION JOINTS SHALL BE PLACED A MAXIMUM OF 25" O.C.
PREMOLDED JOINT FILLER SHALL BE INSTALLED AT ALL EXPANSION JOINTS.
EXTEND JOINT FILLERS FULL WIDTH AND DEPTH OF JOINT, AND NOT LESS THAN
1/2" OR MORE THAN 1" BELOW FINISHED SURFACE. JOINT SEALANT SHALL BE
PLACED ABOVE JOINT FILLER IN ACCORDANCE WITH MANUFACTURER’S

SPECIFICATIONS.

7. A FULL DEPTH EXPANSION JOINT SHALL BE PLACED WHERE THE SIDEWALK ABUTS
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JOINT, AND NOT LESS THAN 1/2" OR MORE THAN 1" BELOW FINISHED SURFACE.
JOINT SEALANT SHALL BE PLACED ABOVE JOINT FILLER IN ACCORDANCE WITH

MANUFACTURER’S SPECIFICATIONS.
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CONTACT
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iy 9 2 0 2 5 9 3 DECLARATION OF EASEMENTS

THIS DECLARATION OF EASEMENTS (the "Declaration") is made
as of the 10th day of January, 1992, by and between CAROL &

GARY, INC., a New Mexico corporation ("CGI"), and BIRD OF
PARADISE, INC., a New Mexico corporation (“"Paradise").

WITNESSETH:

WHEREAS, Paradise is the fee simple owner of the property
situated in Albuquerque, Bernalillo County, Wew Mexico, more
particularly described in Exhibit A hereto (the "Paradise
Tract") and as depicted on Exhibit_E hereto;

WHERERS, CGI iz, at the time ouf ihe recordation of this
Declaratlon, the fee simple owner of the property situated in
Albuquerque, Bernalillo County, New Mexico, more particularly
described in Exhibit B hereto (the “CGI Tract") and as depicted
on Exhibit E hereto; and

WHERPAS, 06T znd Paradise wish to esiabiish and provide for
certain covenants, perpetual cross-easements, and liens and
charges with respect to the CGI Tract and the Paradise Tract
that shall run with the land in perpetuity and apply to and
bind the respective successors-in-interest thereto;

NOW THEREFORE, for and in consideration of the foregoing,
the agreements contained in this Declaration, the benefits
accruing to each of the CGI Tract and the Paradise Tract
described herein, and other good and valuable consideration,
the receipt and sufficiency of which are hereby acknowledged,
the parties hereto agree as follows:

I. DEFINITIONS

Section 1.01. For purposes of this Declaration, the
following terms shall have the definitions set forth below:

Access Areas. The term "Access Areas" shall mean the
portions of the Tracts designated and used by the Owners
thereof from time to time for vehicular and pedestrian ingress
and egress. The BAccess Areas shall not be deemed to include the
Parking Areas.

Effective Date. The term "Effective Date" shall mean the
postmark date of any notice or other communication, if mailed
in accordance with the terms of this Declaration, or the actual
date of delivery of 2any notice or other communication, if
delivered by hand.

Improvements. The term "Improvements"” shall mean any
permanent building or structure hereafter erected on all or any
portion of the Tracts. The term "Improvements" as used in this
Daaslaration chall not be deemed to include any Pavement.

i
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Lender. The term "Lender” shall mear any person or zntity
that is the holder of a first priority security interest in or
lien on all or any portion of, or any interest in, a Tract.

Oowner. The term "Owner" shall mean each individual,
partnership, joint venture, corporation, trust, unincorporated
association, government agency, or other business entity now or
hereafter holding an ownership interest in fee in all or any
portion of a Tract, and their respective drantees and
successors—-in-interest.

Paradise Easement Area. The term "Paradise Easement Area"
shall mean that portion of the Paradise Tract described on
Exhibit C hereto and depicted on Exhibit E hereto.

Parking Areas. The term “Parking Areas" shall mean the
one-level parking areas constructed on the Tracts, including
all paving, curbs, sidewalks, signage, site lighting, and
landscaping.

- Pavement. The term "Pavement" shall mean any concrete or
asphalt surface or other covering installed over any portion of
the Parking Areas or the Access Areas.

Tract or Tracts. The term "Tract"” singulariv shall mean
either the CGI Tract or the Paradise Tract and "Tracts"
collectively shall mean both Tracts.

Work. The term "Work" shall mean any maintenance, repair,
replacement, or restoration work or services performed by any
Owner pursuant to this Declaration.

II. CREATICN OF EASEMENTS

Section 2.01. Paradise, as grantor, hereby grants to CGI,
as grantee, for the benefit of the Owner of the CGI Tract and
its tenants, invitees, employees, agents, customers, and
i invitcos of such tenants, for the benefit of and appurtenant to
the CGI Tract and as a burden upon the Paradise Tract, a
nonexclusive perpetual easement over, through, and across the
Access Areas located on the Paradise Tract for the purpose of
| access, ingress, egress, and movement by vehicular and
? pedestrian traffic. Paradise, as grantor, also hereby grants to
; CGI, as grantee, for the benefit of the Owner of the CGI Tract
P and its tenants, invitees, employees, agents, customers, and
| : invitees of such tenants, for the benefit of and appurtenant to
4 the CGI Tract and as a burden upon the Paradise Tract, a
b nonexclusive perpetual easement over, upon, and across the
S Parking Areas located on the Paradise Tract for the purpose of
parking automobiles, trucks, and other motor vehicles.

Section 2.02. CGI, as grantor, hereby grants to Paradise,
as grantee, for the benefit of the Owner of the Paradise Tract
and its tenants, invitees, employees, agents, customers, and

-2
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invitees of such tenants, for the benefit of and appurtenant to
the Paradise Tract and as a burden upon the CGI Tract, a
nonexclusive perpetual easement over, through, and across the
Access Areas lccated on the CGI Tract £or the purpose of
access, ingress, egress, and movement by vehicular and
pedestrian traffic. CGI, as grantor, also hereby dgrants to
Paradise, as grantee, for the benefit of the Owner of the
Paradise Tract and its tenants, invitees, employees, agents,
customers, and invitees of such tenants, for the benefit of and
appurtenant to the Paradise Tract and as a burden upon the CGI
Tract, a nonexclusive perpetual easement over, upon, and across
the Parking Areas located on the CGI Tract for the purpose of
parking automeobiles, trucks, and other motor vehicles.

- sSection 2,03. Paradise, as grantor, hereby grants to CGI,

as grantee, for the benefit of the Owner of the CGI Tract and

its tenants, invitees, employees, agents. customers, and

invitees of such tenants, {ur the benefit of and appurtenant to

the CGI Tract and as a burden upon the Paradise Easement Area,

- a nonexclusive pecpetual easement over, upon, and across the

Paradise Easement Area for the purposes of (i) installing,

constructing, and maintaining one directional sign to be

located in the Paradise Easement Area, (ii) ingress and egress

- over, upon, and zacross the Paradise Xasement Area for such

installation, construction, and maintenance activities, and

(iii) installing, constructing, and maintaining across the

Paradise Easement Area underground electrical lines and service

to the directional sign located in the Paradise Easement Area.

Paradise, as grantor, hereby also grants to CGI, as grantee,

for the benefit of the Owner of the CGI Tract and its tenants,

invitees, employees, agents, customers, and invitees of such

1 tenants, for the benefit of and appurtenant to the CGI Tract

P and as a burden upon the Paradise Tract, a nonexclusive

] H perpetual easement upon, over, across. and under the Dzradise

! Ttact for the purpose of (i) maintaining, repairing, replacing,

\T and further improving or enhancing storm water drainade 1lines

! znd £gocsilities to provide drainage of storm and surface water

from the CGI Tracti and (ii) allowing for the sheet and surface
drainage of storm and surface water from the CGI Tract.

III. MAINTENANCE

Section 3.01. Except as set forth in Section 3.02, each
Owner shall, at all times, keep and maintain its respective
Tract in a clean and sightly condition consistent with the
character and gquality of Improvements constructed on such
Tract. The obligation of all Owners contained in this Section
3.01 shall include, without limitation, the obligation to:

(a) Maintain all Pavement on such Owner's Tract in a level,
smooth, and evenly covered condition;

. (b) Remove all papers, debris, £ilth, and refuse and

thoroughly sweep its Tract to the extent reasonably necessary
to keep such Tract in a clean and orderly condition;

-3-
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~ (c) Keep in repair any directional signs, markers, and
lines hereafter located on such Owner's Tract;

(d) Keep in repair such artificial lignting facilities as
may hereafter be instailed or located on such Owner's Tract;

(e) Maintain all perimeter walls on such Owner's Tract, if
any, in a good condition and state of repair:

(£) Maintain all landscaped areas installed or located con
such Owner's Tract in a clean and orderly condition;

(g) bDuring any period in which its Tract is wvacant, plant
grass or other suitzble ground cover and Reep such yrass or
other ground cover mowed and trimmed in a clean and sightly
condition; and

(h) Maintain in good operating order =2all sewer,
electricity, natural gas, water, telephone, and other utility
iines, pipes, and conduits crossing its Tract and/or serving
any Improvements located thereon.

Section 3.02. The Owner of the CGI Tract shall install,
censtruct, and meintain the Pavement, curbing, and landscaping
located in the Paradise Easement Area as depicted by Exhibit E
hereto. The Owner of the Paradise Tract hereby covenants and
agraes that it will not (i) build any Improvements or place any
Pavement in the Paradise Easement Area or (ii) alter, modify,
or reconfigure the Access Areas and Parking Areas located in
the Paradise Easement Area without the prior written consent of
the Owner of the CGI Tract. The Owner of the CGI Tract, in
addition to its obligations as set forth in Section 3.01 above,
shall bear all insurance costs and maintenance charges incurred
with respect to the Paradise Easement Area pursuant to the
terms of this Declaration.

Ssction 2.82. Bach Owner may temporarily deny access to
and from its Tract and the other Tract for the purpose of
preventing the public from obtaining prescriptive rights in end
to any portion thereof.

Section 3.04. The Owners £from time to time agree to
maintain independently within their respective Tracts no less
than five (5) parking spaces for each 1,000 square fest of
leaseable floor space within any Improvements hereafter
constructed on such Tract or such greater number of parking
spaces as may be required by any law, statute, ordinance, or
regulation applicable to such Tract and the businesses
conducted therein. No Owner shall have the right to count any
parking spaces located within any other Tract in complying with
this Section 3.04.

Section 3.0S. In the event that an Qwner fails to comply
with any of its obligations under this Peclaration (including,

-4
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without limitation, those obligations set forth in Section 3.01
above), and any such failure continues for ten (10) days after
the Effective Date of a notice from another Owner demanding
such compliance, then the Owner sending the notice shall have
the right to perform, at the expense of the nonperforming
Owner, such Work as may be necessary to effect such compliance.
Upon the completion of such Work, the performing Owner shall
have the right to be reimbursed by the nonperforming Owner for
all expenses it has incurred in connection with such Work
within ten (10) days of the Effective Date of a written
statement setting forth all such expenses. The outstanding
balance of such statement shall accrue interest from and after
the expiration of such ten (10) day period at the lesser of (i)
the highest interest rate permitted by applicable law, or (ii)
twelve percent (12%) per annum.

IV. TAXES AND LIENS

Section 4.01. Each Owner shall pay, prior to delinquency,
all real and personal property taxes and assessments levied
against its Tract directly to the appropriate taxing
authorities.

Section 4.u2. Each Owner shall keep any other Tract on
which such Owner may be performing Work free and clear of all
mechanic's, materialman's, and laborer's liens. Subject to
Secticn 8.01 below, in the event any such lien or claim of lien
is levied, the Owner performing such Work shall, within ten
(10) days of the Effective Date of a written notice from the
Owner against whose Tract such 1lien or claim of 1lien was
levied, bond or discharge such lien or claim o¢f lien.

V. AMENDMENT TO DECLARATION UPON
ACQUISITION OF ADJOINING TRACT

Section 5.01. In the event that the Owner of the Paradise
Tract acquires all or a portion of the Montgomery-Eubank
Partnership Tract (described in Exhibit D hereto and depicted
in Exhibit E hereto), such Owner shall amend this Declaration
sc as to provide that the easements, restrictions, and
covenants set forth in this Declaration shall be made
applicahle to the Montgomery-Eubank Partnership Tract or
portion thereof acquired.

VI. INDEMNIFICATION, INSURANCE, AND EMINENT DOMAIN

Section 6.01. Each Owner hereby indemnifies and saves the
other Owner(s) harmless from and against any and all
liabilities, damages, expenses, causes cf action, suits,
claims, or judgments (including, without limitation, attorneys'
fees and court costs) arising from personal injury, death, or
property damage and occurring on or from such Owner's own
Tract; provided, however, if such personal injury, death, or
property damage was caused by the act or negligence of another
Owner (a "Responsible Owner") or the Responsible Owner is

-5-
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otherwise liable therefor, then such Responsible Owner shall
not be protected or held harmless by this indemnity.

Section 6.02.

(a) Each Owner agrees with the other Qwner(s) to obtain
and maintain in full force and effect general public liability
insurance and property damage insurance against claims for
personal injury, death, or property damage occurring upon, in,
or about its respective Tract, the insurance to afford
protection to the limit of not less than One Million and No/100
Dollars ($1,000,000.00) for injury or death of a single person,
to the limit of not less than Five Million and No/100 Dollars
($5,000,000.00) for any one occurrence, and to the limit of not
less than One Hundred Thousand and No/100 Dolilars ($100,000.00)
for property damage. Upon written request therefor, each Owner
shall oprovide the athar Owner(s) with ecertificates of such
insurance from time to time to evidence that such insurance is
in force. Such insurance may be written by an additional
premises endorsement on any master policy of insurance that may
cover other property in addition to the Tracts covered by this
Declaration, and each insurance policy maintained by an Owner
pursuant to this Section 6.02 shall name the other Qwner(s) as
additional insured(s). Such insurance shall provide that its
coverage may not be cancelled without thirty (30) days prior
written notice to the other Owner(s).

_ (b) Each Owner shall keep the Improvements on its Tract
insured against loss or damage by fire and other perils and
events as may be insured against under the broad form of
Uniform Extended Coverage Clause in effect from time to time in
New Mexico, with such insurance to be for the full replacement
value of the insured Improvements. Upon written request
therefor, each Owner shall be receive insurance certificates
demonstrating compliance with the terms »f this Article VI. .

(c) Each Owner and its respective property insurers hereby
release the other Owner(s) and their regnective proporty
insurers of and from any and all claims, demands, liabilities,
or obligations whatsoever for damage to each other's property
or loss of rents or profits resulting from or in any way
connected with any fire or other casualty whether or not such
fire or other casualty shall have been caused by the negligence
or the contributory negligence of the party being released or
by any agent, associate, or employee of the party belng
released, provided, however, that this releage ig only 45 the
extent that such damage or loss is covered by the property
insurance which the releasing Owner is obllgated hereunder to
carry. Each Owner shall provide, upon the written request of
any other Owner, evidence that such Owner's insurance policy
contains a waiver of subrogation by such Owner's property
insurer.

Corp. OR ALB11439 BE 1992002593.006
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- Section 6.03.

(a) Nothing herein shall be construed to give any OCwner
any interest in any award or payment made to any other Owner in
conneéction with any exercise of eminent domain, or transfer in
lieu thereof, affecting such other Owner's Tract or giving the
public or any government any rights in such Tract.

(b) Nothing in this Section 6.03 shall prevent a tenant
leasing any portion of a Tract from making a claim against the
Cwner of such portion of a Tract pursuant to the provisions of
ary lease between such tenant and such Owner for all or a
portion of any such award or payment.

- () Any Owner whose Tract is affected by any damage,
destruction, condemnation, or <taking shall have no ohligations
to any other Owner whatsoever to restore or rebuild all or any
portion of the Improvements now or hereafter lccatad on such
Tract; provided, however, each Owner agrees that if it does not
intend to restore the Improvements on its Tract after such
damage, destruction, condemnation, or taking, then, within a
reasonable period of time thereafter, it shall raze the

- Improvements located on its Tract and restore its Tract to a
clean and sightlyv condition.

Section 6.04. The Owner of the CGI Tract, in addition to
maiileining the insurance coverages required with respect to
the CGI Tract pursuant to Section 6.02 above, further aqrees to
Lo inciude wunder such coverages (and bear the insurance costs
l associated with such coverages) the Paradise Easement Area.

VII. REPRESENTATIONS AND WARRANTIES AND INDEMNIFICATION

Section 7.01. Paradise hereby represents and warrants to
- the Owmer of <+the CGI Tract that (i) Paradise has _the
— unencumbered right and authority to grant the easements
established and granted by Paradise pursuant to this
Declaration, and (ii) the execution of, and dranting of
easements pursuant to, this Declaration do not violate and are
not prohibited by the terms and provisions of any of the
following instruments (the ‘"Instruments") or any other
agreement, lease, instrument, or other document applicable teo
the Peradise Tract:

(i) Lease, dated May 17, 1982, between Paradise and
Splash International;

(ii) Lease, dated February 3, 1987, between Paradise
and Nobel-Sysco, Inc.;

(iii) Mortgage, dated November 24, 1980, from Albert
—_ Gabaldon and Carmen Gabaldon to American Bank of Commerce;

(iv) Warranty Deed, dated September 14, 1%78, from
Albert Gabaldon and Caimen Gabaldon to Paradise:;

I .
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(v) DMortgage, dated Auqust 19, 1975, from Albert
Gabaldon and Carmen Gabaldon to American Bank of Ccmmerce;

(vi) Leasehold Deed of Trust, Assignment of Rents,
Security Agreement and Fixture Filing, dated August 2,
1991, from PFEmerican Seafood Partners to Stewart Title
Limited as trustee for Citicorp North America, Inc.;

(vii) Conditional Assignment of Ground Lease, dated
December 8, 1989, from American Seafgod Partners to First
National Bank in Wichita;

(viii) Contingent Assignment of Lease, dated December
27, 1989, from American Seafood Partners to Citicorp North
America, Inc.;

) Landlord's Consent, dated may is, 1583, from
tc Citicorp North America, Inc.:

{x) Memorandum of Lease, dated November 16, 1989,
between Paradise and American Seafood Partners;

{x1) Lease, dated May 6, 1988, between LJS-South
Sixth, Inc., and Paradise;

(xii) Mortgage, dated Neovembver 13, 1990, from
Paradise to First National Bank in Albuquerque;

(xiii) Summary Plat of Gabaldon's Tract "“A" and
Montgomery-Eubank Partnership Tract "B" Coda Development
Subdivision, dated February 15, 1979;

{(xiv) Agreement, dated August 21, 1989, among
Paradise, American Seafood Partners, L.P., and
Montgomery-Bubank Company, Ltd.; and

(xv) Guaranty, dated May 6, 1988, between Paradise
and T.JS-South Sixth, Inc.

Section 7.02. Paradise hereby agrees to indemnify,
defend, save and hold the Owner of the CGI Tract harmless from
and against any and all costs, losses, liabilities, d&amages,
claims, and expenses, including, without limitation, reasonable
attorney's fees, incurred by the Owner of the CGI Tract as 2
result of (1) the enforcement or attempted enforcement of any
agreement, lease, instrument, or other document (except for the
Instruments) against the Paradise Tract or the rights and
easements granted with respect to the Paradise Tract pursuant
to this Declaraticn, or (ii) the violation o¢f any of the
representations and warranties of Paradise under this
veciacalion.

Section 7.03. CGI hereby agrees to indemnify, defend,
save and hold the Owner of the Paradise Tract harmless from and
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against any and all costs, losses, liabilities, damages,
claims, and expenses, including, without limitation, reasonable
attorney‘'s fees, incurred by the Owner of the Paradise Tract as
a result of (i) the enforcement or attempted enforcement of any
agreement, lease, instrument, or other document against the CGI
Tract or the rights and easements with respect to the CGI Tract
granted pursuant to this Declaration, or (ii) the violation of
any of the representations and warranties of CGI under this

Declaration,
VII. NONPAYMENT OF TAXES AND INSURANCE
Section 8.01. Upon written request therefor, each Owner

shall send to the other Owner(s), prior to the due dates
therefor, copies of receipts for the payment of all ad valorem
and other assessments and charges assessed against its Tract,
or interest therein, and for the payment of all premiums on
insurance policies required to be maintained by Owners
hereunder.

Seciion 8.02. If anv Owner fails to pay any such tax or
asseéssment, as required by Section 4.01 above, prior to
delinquency or any such insurance premium, as required by
Section 6.01 above, prior to the due date therefor, then any
other Owner may pay such tax, assessment, or prem*um, and, upon
submission to the nonperforming Owner of a written statement
demanding reimbursement together with a receipt for such
payment; such performing Owner shall be . entitled to
reimbursement fcor all such amounts expended (1nc1ud1ng, without
limitation, reascnable attsrneys’ feeg) plus interest from the
date of payment at the 1lesser of (i) the highest rate of
interest permitted by applicable law or (ii) or twelve percent
(12%) per arnum.

IX. MISCELLANEOUS .
Section 9.01. Any person or entity acquiring fee or

leasehold title to any Tract (or any interest therein) shall be
hound by this Declaration only as to the Tract or portion of
the Tract (or interest therein) acquiréd by such poroon or
entlty. In addition, such perucon or entity shall be bound by
this Declaration only during the peried such person or entity
is the fee or leasehold Owner of such Tract or portion thereof
{or interest therein), except as to obligations, 1liabilities,
or respon51b111t1es that accrue during such period. Alcthough
persens or entities may be released by virtue of this Section
9, 01 the easements and restricticns in this Declaraticn shall
continue to be benefits and servitudes upon such Tracts and to
run with the title thereto. In the event of a breach or
threatened breach of this Declaration, only record Owners
affected thereby shall be entitled to institute proceedings for
full and adequate relief from the consequences of such breach
or threatened breach.

]
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Secticn 9.02. The easements, benefits, and obligations
hereunder shall create mutual benefits and servitudes running
— with the title to each Tract. This Declaration shall bind and
inure to the benefit of the Owners, their respective heirs,
representatives, lessees, successors, and assigns.

. Section 2.03. In the event of any violatior or threatened
violation of any precvision in this Declaration by any Owner,
lessee, or occupant of any portion of the Tracts, only the
Owners (and not any lessee or occupant) shall have the right,
in addition to any other remedies which may be available at law
or in equity, to enjoin such violation or threatened violation.

Section 9.04. Nothing herein contained shall be deemed to
be a gift or dedication of any portion of the Tracts to the
general public or for any public purposes whatscever, it being
the 1intention of the Owners that this Declaration shall be
strictly limited to and for the purposes herein expressed.

Section 9.05. No breach of this Declaration shall entitle
any Owner to cancel, roscind, or otherwise termimate this
Declaration, but such limitation shall not affect in any manner
any other rights or remedies which such Owner may have
— hereunder by reason of any breach of this Declaration.

— Section 9.06. In the event legal proceedings are brought
or commenced to enforce any of the terms of this Declaration
against any Owner or other person with an interest in the
Tracts, the prevailing party in such action shall be entitled
to receive, and shall receive from the nonperforming Owner, a
reasonable sum as attorneys' fees and costs, to the extent
permitted by applicable law.

Section 9.07. Unless otherwise cancelled or terminated by
all Owners, this Declaration and all the easements, rights, and
obligations created hereby shall remain in effeet in perpetuity.

Section 9.08. The headings harcin are inserted only &as &
- ‘ matter of convenience and for reference and in no way define,
limit, or describe the scope or intent of this Declaration nor

- in any way affect the termes a2nd provisions hereof.
Section 9.09. This Declaration constitutes the entire

agreement with respect to the subject matter hereof. The Owners
from time to time shall not be encitled to rely upon any
statement, promise, or representation not herein expressed, and
this Declaration shall not be modified or altered in any
respect except by a writing executed and delivered by all
-— Owners and any Lender which is the holder of a first priority
security interest in or lien on any portion of the Tracts.

Section 9.10.

(a) Every notice, demand, consent, approval, or other
document or instrument required or permitted to be sgerved upon

|
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or given to any Owner shall be in writing and shall be
delivered in perscn or sent by registered or certified mail,
postage prepaid, return receipt requested, and if addressed to
the either of the parties hereto, to thc following addresses:

Carol & Gary, Inc.:

1451 Elm Hill Pike

Suite 311

Nashville, Tennessee 37211

Bird of Paradise, Inc.:
9800 Montgomery Blvd. NE
Albuquerque, New Mexice 87111

Any person or entity that becomes an Owner after the date of
this Declaration shall notify the then existing Owners of such
new Owner's address for notices in the manner prescribed by
this Section 9.10(a).

(b) If a Lender has heretofore sent a writtem notice to
an Owner that expressly states that it is the holder of a
security interest in or lien on all or a portion of a Tract,
describes the nature of the security interest or lien, and sets
forth the name and address of such Lender, then until such
Owner receives a written notice to the contrary from such
Lender, such Owner shall send to such Lender copies of all
notices it sends, pursuant to Section 9.10(a) above, to any
other Owner hereto.

Section 9.11. Each Owner agrees with the other Owners
that all mortgages, deeds of trust, deeds to secure debt, and
other encumbrances placed upon each Owner's Tract for the
purpose of constructing, or financing the ownership of, the
Improvements thereon shall be senior and superior to any lien
or charge created by this Declaration, provided, however, that
any person or entity foreclosing any such mortgage, deed of
trust, deed to secure debt, or other encumbrance, or acquiring
title to a Tract or portion thereof hy deed in 1lieu of
foreclosure, shall acquire title to the Tract or portion
thereof subject to all of the terms of this Declaration.

Saction 10. Notaing contained in this Declaration and no
action by the Owners will be deemed or construed by the Owners
or any third person to create a relationship of principal and
agent or partnership or Jjoint venture or any association
between the Owners.

Section 11. Time is the essence of this Declaration.
Section 12. This Declaration may be executed in any number

of counterparts, each of which shall for all purposes be deemed
an original and all of which together shall constitute but one

-11-
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and the same instrument and shall become effective only upen
execution of one or more of such counterparts by each of the
Owners.

Section 13. The captions in this Declaration are for
convenience only and do not constitute a part of the provisions
hereof.

Section _14. In the event any of the provisions, or

portions thereof, of this Declaration are held to be
unenforceable or invalid by any court, the wvalidity and
enforceability of the remaining provisions, or portions
thereof, shall not be affected thereby.

Section 15. When required by context, the singular shall
include the plural and the neuter gender shall include a
person, corporation, firm, association, or other business
arrangement.

IN WITNESS WHEREOF, this Declaration has been executed as
of the date first above written,

CAROL & GARY, INC.
PN

BY:\ "’1
Tltle.j2!9u{&nf:(~)

BIRD OF PARADISE, INC.

= A

Title: f%lflda;:*‘\

TE OF HEW MEXICD
CSLATY OF BERNALILLO
FILED FOR RFCORD
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STATE OF JEanessif€) nor5124

N .) ss!
COUNTY OF Lauid o))

Before me, a notary public (or justice of the peace, etc.),
in and for said county, personally appeared GARY P. SPOLETA,
known to me to be the person who, as President (or other proper
officer) of CAROL & GARY, INC., the corporation which executed
the foregoing instrument, signed the same, and acknowledged to
me that he did so sign said instrument in the name and upon
behalf of said corporation as such officer; that the same is
his free act and deed as such officer, and the free and
corporate act and deed of said corporation; that he was duly
authorized thereunto by its board of directors; and that the
seal affixed to said instrument is the corporate seal of said
corporation.

In testimony whereof, I have hereunto subscribed my name,
a affixed my official eal (if officer has seal), at
xﬁn%ﬁmﬁa /s

. this Zhed day of T [Arun®y , 19952
STy {
/ i 7 -, B
Lba Xippe AN
Ndtary Publid //

My Commission Expires: //-;Lé—q,f/

STATE OF Nuiw fharoc )
l'" ) SS¢:
couNTY OF Bzraabils )

Before me, a notary public (or justice of the peace, etc.),

in and, for said county, personally appeared for
Sabeldany » Xnown to mc te be the person whe, as
Dira ride TAS {or other proper officer) of BIRD OF

PARADISE, INC., the corporation which executed the foregoing
instrument, signed the same, and acknowledged to me that

did so sign said instrument in the name and upon, behalf of said
corporation as such officer; that the same is _A. y free act and
deed as such officer, and the free and corporate act and deed
of said corporation; that .. was duly authorized thereunto by
its board of directors; and that the seal affixed to said
instrument is the corporate seal of said corporation.

In testimony whereof, I have hereunto subscribed my name,

fixed my official seal (if officer has seal), at
Aj JrStrau , this § day of-ALE!kﬂLhLC:*ﬂm, 1991.
¥

| G
otary ic \

and

My Commission Expires: ’,l!(i !q_g‘
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CONSENT AND SUBORDINATION

The undersigned United New Mexico Bank at Albuquergque, as
the mortgagee under the Mortgages of record in Book MD399A,
Page 506 as Document Number 80-68683, and Book MD109A, Page 818
as Document Number 80516, in the Office of the County Clerk of
Bernalillo County, New Mexico (such Mortgages, as hereafter
modified or amended, are hereinafter referred to as the "United
Mortgages"), which encumber the Paradise Tract as defined in
the foregoing Declaration, hereby consents to the execution of
the foregoing Declaration by Bird of Paradise, inc.,
subordinates its interests under such United Mortgages to the
foregoing Declaration, and agrees that the exercise of any
rights and remedies of the wundersigned under such United
Mortgages, including but not 1limited to foreclosure or
acceptance of a deed in 1lieu of foreclosure, shall not
extinguish, disturb, or impair the easements, rights, and
privileges afforded under the foregoing Declaration to the
Owner of the CGI Tract as defined therein.

UNITED NEW MEXICO BANK AT

By //%Qd:
~

el s v

STATE OF‘“fgu, meqstd)
)
COUNTY OF enmalfidd)

Before me, a notary public (or justice of the peace, etc.),
in and for said county, personally appeared (Jan, €. LOilliary,
known to me to be the person who, as '] {or other proper
officer) of UNITED NEW MEXICO BANK AT ALBUQUERQUE, the bank
which executed the foregoing instrument, signed the same, and
acknowledged to me that he did so sign said instrument in the
name and upon behalf of said bank as such officer; that the
eama iec his frea act and deed as such officer, and the free and
corporate act and deed of said bank; that he was duly
authorized thereunto by its board of directors; and that the
seal affixed to said instrument is the corporate seal of said

bank.

s§:

In testimony whereof, I have hereunto subscribed my name,
affixed my official  seal (if officer has seal), at
e il ghvis |4 ay of _pAJdovembe~ , 1991,

RNoslers (Rovmon,
Notary ®Bublic
>

_14—
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QFFICIAL SEA
GAYLENE FREEMAN

NOTARY PUBLIC
STATE OF NEW MEXICO
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CONSENT AND SUBORDINATION

The undersigned First National Bank in Albuquerque, as the
mortgages under the Mortgage of record in Book BCR90-18, Page
5891 as Document Number 90-88244. as modfied by Revision
Agreement of record in Book BCR91-1, Page 1150 as Document
Number 91-41703, in the Office of the County Clerk of
Bernalillo County, New Mexico (such Mortgage, as so modified
and as hereafter modified or amended, is hereinafter referred
to as the "FNB Mortgage”), which encumbers the Paradise Tract
as defined in the foregoing Declaration, hereby consents to the
execution of the foregoing Declaration by Bird of Paradise,
Inc., subordinates its interests under such FNB Mortgage to the
foregoing Declaration, and agrees that the exercise of any
rights and remedies of the undersigned under such FNB Mortgage,
including but not 1limited to foreclosure or acceptance of a
deed in lieu of foreclosure, shall not extinguish, disturk, or
impair the easements, rights, and privileges afforded under the
foregoing Declaration to the Owner of the CGI Tract as defined
therein.

ALBUQUERQUE

—r2

-

20

W e S

Title %j;/‘%/,g,ﬂéjf_

STATE OF N\\W\_

COUNTY OF W

)
) ss:
)

Before me, a notary public (or justice of the peace, etc.),
in and for said county, personally appeared ¥ Ef .
known to me to be the person who, as (or other proper
officer) of FIRST NATIONAL BANK IN ALBUQUERQUE, the bank which
executed the foregoing instrument, signed the same, and
acknowledged to me that he did so sign said instrument in the
name and upon behalf of said bank as such officer; that the
same is his free act and deed as such officer, and the free and
corporate act and deed of said bank; that he was duly
authorized thereunto by its board of directors; and that the
seal affixed to said instrument is the corporate seal of said
bank.

In testimony whereof, I have hereunto subscribed my name,
and affixed my official seal (if officer has seal), at
., this B day of AJovembers , 1991.

oo o~
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SCHEDULE OF EXHIBITS
5: Exhibit A Paradise Tract Property
. Description
? Exhibit B CGI Tract Property Description
: Exhibit C Paradise Easement Area
B Description
) Exhibit D Montgomery-Eubank Partnership
Tract
Exhibit E Site Plan
c
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EXHIBIT A

Paradise Tract

A certain tLract of land situate within Section 4, Townshig
10 North, Range 4 East of the New Mexico Principal Meridian,
Bernalillo County, New Mexico, being and comprising all of
Cabaldons' Tract "A" as such tract is shown and so designated
on the Plat of Gabaldons' Tract “A" filed in the office of the
Bernalillo County Clerk on January 10, 1979, Vol Cl14, Folio 89,
and being more particulariy described as follows:

Beginning at <+he northwest corner of the <tract herein
described, whence, ACS Monument “M~1A" bears N45°30'23"E,
355.82 feet and running; thence,
S§89°13'41"E, 200.00 feet to the northeast corner; thence,
B 500°35'49"W, 100.00 feet; thence,

S89°13'41"E, 92.29 feet; thence,

800°49'29"W, 234.20 feet to the southeast corner; thence,

N89°13'41"W, 291.35 feet to the southwest corner, being a
point on the easterly right-of-way of Eubank Blvd NE; thence,
following said right-of-way,

N00°35'49"E, 334.20 feei iu the northwest corner and point
of heginning of the +tract herein described and containing
2.0281 acres (88,346 Sg. Ft.) more or less.

Excluding the following tract:

Beginning at the southwest corper of the portion hereon
being described, from whence the southwest corner of said Tract

P

“A" Sears 300°15°50%E, 25.00 feet,

e

Thence N00°15'50"W, 220.00 feet along the west line of said
Tract "A" to the northwest corner of the portion hereon being
described; thence,

N89°56'10"E, 90.00 feect to the northeast corner of the
portion hereon being described; thence,

- : S00°15'50"E, 220.00 feet fo the southeast corner of the
: portion hereon being described: thence,

5$89°56'10"W, 90.00 feet to the point of beginning, and
containing 0.4545 acres, more or less.

-17~
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EXHIBIT B

CGI_Tract

A certain tract of land situate within Section 4, Township
10 North, Range 4 East of the New Mexico Principal Meridian,
Bernalillo County, New Mexico, being and comprising "Lot 1-A"
as such lot is shown and so dssignated on the Plat of American
Bank of Commerce Lot 1-A, filed in the office of the Bernalille
County Clerk on March 5, 1979, Vol C-14, Folio 131, and being
more particularly described as follows:

Beginning at the northeast corner of the tract herein
described, whence A.C.S. Monument "M-1A" bears N44°49'12"E
73.42 feet and running; thence,

S00°35'49"W, 200.00 feet to the southeast corner (a found
#4 rebar in the asphalt); thence,

NB9°13'41“"W 200.00 feet to the southwest corner (a found #5
rebar) and being 2 point on ths easterly right-of-way of Eubank
Blvd NE; thence, following said right of way,

N00°35'49"E, 174.92 feet to a point of curvature; thence,
leaving the easterly right-of-way of Eubank Blvd NE,

Northeasterly, 39.35 feet along the arc of a curve bearing
to the right, said ars having a radius of 25.00 feet and a
delta of 90°10'34" to a point of tangency, being a point on the
southerly right-of-way of Montgomery Blvd NE, and following
said right-of-way,

S§9°13°'41"E, 174.92 feet to the northeast corner and point
of beginning of the tract herein described and containing
0.9152 of an acre (39,864 Sq. Ft.) more or less.

-18~-
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EXHIBIT C

Paradise Easement Area

A certain tract of land situate within Secticn 4, Township
10 North, Range 4 East of the New Mexico Principal Meridian,
Bernalillo County, New Mexico comprising of the northerly 94
feet of Gabaldons' Tract "A", as such tract is shown and so
designated on Plat of Gabaldons' Tract "A", filed in the office
of the Bernalillc County Clerk on January 10, 1979, Vol. Cl4,
Folio 89, and being more particularly described as follows:

Beginning at the northwest corner of the tract described,
said point being the northwest corner of the above-mentioned
Gabaldons' Tract "“A", whence, ACS Station "M-lA" Dbears
N45°30'23"E, 355.82 feet, and running; thence,

S89°13'41"E, 200.00 feet to the northeast corner; thence,

S00°35'49"W, 94.00 feet to the southeast corner; thence,

N89°13'41"W, 110.00 feet; thence,

NOO0°35'49"E, 4.76 feet: thence,

N§9°12'11"W, 90.00 feet to the southwest corner, a point on
the easterly right—of-way cf Eubank Blvd NE; thence, following
said right—of~way,

NC0°35'49"E, £9.20 feet to the northwest corner and point

of beginning of the tract herein described and containing
0.4217 acres (18,370 Sq. Ft.) moité or iess.

~

-19-
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EXHIBIT D 0005131

Montgomery~Eubank Partnership Tract

A certain tract of land situate within Section 4, Township

10 North, Range 4 East of the New Mexico Principal Meridian,

Bernalillo County, New Mexico, being and comprising Tract “B"

of the Montgomery-Eubank Partnership, as such tract is shown

and so designated on the Summary Plat filed February 26, 1980,

¥°1' C-16, Folio 87, and being more particularly described as
ollows:

Beginning at the northwest corner of the tract herein
described, whence, A.C.S. Monument "M-1A" bears N44°49'12"E,
73.42 feet, and running along the southerly right-of-way of
Montgomery Blvd. NE; thence,

S89°13'41"E, 350.00 feet to the northeast corner; thence,
leaving the southerly right-of-way of Montgomery Blvd. NE,

S00°37'49"W, 534.19 feet to the southeast corner; thence,
N89°13'41"W, 258.34 feet to the southwest corner; thence,
N00°49'29"E, 234.20 feet; thence,

N89°13'41"W, 92.29 feet; thence,

N00°35'49"E, 300.00 feet to the northeast corner and point

of Dbeginning of the tract herein described and containing
3.7966 acres (165,380 Sq. Ft.) more or less.

~

-20-—
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EXHIBIT E

SITE PLAN 0005132
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