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AGREEMENT AND COVENANT  # ¢231%

[leé(Zoo\ HlO/Di)ZSB
This Agreement and Covenant, between the City of Albuquerque, New Mexico
(“City”") and Kensington Ltd. Partnership , ("User”) is made in Albuquerque,

New Mexico and is entered into as of the date of recording this Agreement with the
Bernalillo County Clerk.

1. Becital. The User is the owner of certain real property (“User's Property”)
located at the southwest corner of Ouray/64th Street NW , in Albuquerque,
the southwest corner of Ouray/64th Street NW =

New Mexico, and more particularly described as: (give legal description and filing
information)

Tract A, Kensington Subdivision, Phase 2 (11-23-99, 99C-319)

The City is the owner of certain real property, easement or public right-of-way

("City’s Property”) in the vicinity of, contiguous to, abutting or within User’s Property, and
more particularly described as:

A temporary public storm drain easement over the westerly 120.53 feet of the northerly
65.00 feet of the southerly 165.00 feet of Tract A, Kensington Subdivision, Phase 2
(11-23-99, 99C-319) as shown on the attached Exhibit A.

The User wishes to construct upon, improve or repair and to maintain the following
‘Improvement” on the City’s Property (or already has done so):

A sketch of the proposed or existing Improvement is attached as Exhibit A and
made a part of this Agreement.

The City agrees to permit the Improvement to exist on the City’s Property provided
the User complies with the terms of this Agreement.

: !

2. —roperty and City Liability. The City has the right to enter
upon the City’s Property at any time and perform whatever inspection, installation,
maintenance, repair, modification or removal (‘Work”) it deems appropriate without liability
to the User. If the Work affects the Improvement the City will not be financially or
otherwise responsible for rebuilding or repairing the Improvement. The User promptly will
repair the Improvement to the City’s satisfaction. The cost of repairing the improvement
will be paid by User.

3. s esponsibility for Improvement. The User will be solely responsible
for constructing, maintaining, repairing and, if required, removing the Improvement, all in
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accordance with standards required by the City as per the approved Grading and Drainage
Plan _H10/D23B on file at the City Engineer’s office. The User will be solely
responsible for paying all related costs. The User will be solely responsible for paying all
related costs. The User wiil not permit the Improvement to constitute a hazard to the
health or safety of the general public or to interfere with the City’s use of the City's
Property. The User will conform with all applicable laws, ordinances and regulations.

4. Use of the Improvement. If the City’s Property is a public right-of-way, it shall

be open to the use of the general public at all times, subject to reasonable curtailment
during periods of construction, maintenance or repair.

5. Jemand for Repai odification or Removal. The City may send written
notice (“Notice”) to the User requiring the User to repair, modify or remove the
Improvement within 30 days ("Deadline”) and the User will comply promptly with the
requirements of the Notice. If removal is demanded, the City also may require the User
to return the City’s Property to its original condition by the Deadline. The User will perform
all required work by the Deadline, at User's sole expense.

0. ailure to Perform b el and cmeraen OIK C ity. If the User fails to
comply with the terms of the Notice by the Deadline stated, or, if the City determines that
an emergency condition exists, the City may perform the work itself. The City then may
assess the User for the cost of the work and for any other expenses or damages which
result from User’s failure to perform. The User agrees promptly to pay the City the amount
assessed. If the User fails to pay the City within thirty (30) days after the City gives the

User written notice of the amount due, the City may impose a lien against User's Property
for the total resulting amount.

7. ancellation of Agreement and Release of Covenant. This Agreement may
be canceled and User's covenants released by the City at will by the City’s mailing to the
User notice of the City's intention to record a Cancellation and Release with the Bernalillo
County Clerk. The Cancellation and Release will be effective thirty (30) days after the date

which encroaches on City Property and for severance damage to the remaining portion of
User’s structure on User's Property.

9. Assessment. Nothing in this Agreement shall be construed to relieve the
User, his heirs, assigns and successors from an assessment against User’s Property for
improvements to the City Property under a duly authorized and approved Special

Assessment District. The parties specifically agree that the value of the Improvement will
not reduce the amount assessed by the City.

Y
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10.  Nofice. For purposes of giving formal written notice to the User, User’s

address is:
6300 Riverside Plaza Lane NW, Suite 200

Albuquerque, NM 87120

Notice may be given to the User either in person or by mailing the notice by regular
U.S. mail, postage paid. Notice will be considered to have been received by the User
within 3 days after the notice is mailed if there is no actual evidence of receipt. The User
may change User’s address by giving written notice of the change by certified mail, return

receipt requested, to the City Engineer at P.O. Box 1 293, Albuquerque, New Mexico
87103. |

11.  Indemnification. The User agrees to defend, indemnify and hold harmless
the City, its officials, agents and employees from and against any and all claims, actions,
suits or proceedings of any kind brought against said parties as a result of User's use of
the City's Property. To the extent, if at all, Section 56-7-1 NMSA 1978 is applicable to this
Agreement, this Agreement to Indemnify will not extend to liability, claims, damages, losses
Or expenses, Including attorney’s fees, arising out of (1) the preparation or approval of
maps, drawings, opinions, reports, surveys, change orders, designs or specifications by
the indemnitee, or the agents or employees of the indemnitee; or (2) the giving of or the
failure to give direction or instructions by the indemnitee, where such giving or failure to
give directions or instructions is the primary cause of bodily injury to persons or damage

12. Term. This Agreement shall continue until revoked by the City pursuant to
Section 7 above.

13. Binding on User's Property. The covenants and obligations of the User set

forth herein shall be binding on User, his heirs assigns and successors and on User's
Property and constitute covenants running with User's Property until released by the City.

15.  Changes of Agreement. Changes to this Agreement are not binding unless
made in writing, signed by both parties. '

| 16. . lon and Severability. If any part of this Agreement is held to be
invalid or unenforceable, the remainder of the Agreement will remain valid and enforceable

It the remainder is reasonably capable of completion.

281149306

5987848

rpd4\agmcov3.agm (Revised by Legal 1/00)
Page: 3 of S

12/87/20081 81 :25P
Mary Herrera Bern. Co. AGRE R 15.88 Bk-Ae8 Py-4892

L o I I YT R T " — - -



17. . Captions. The captions to the sections or paragraphs of this Agreement are
not part of this Agreement and will not affect the meaning or construction of any of its
provisions.

CITY OF ALBUQUERQUE: USER: Kensington Ltd. Partnership

/1
By: 7 Tand/l By: RS —
Title: y T4 m AL EAR Title: Fresident, Argus Development Company

General Partner of Kensington Ltd. Partnership

Dated: _| 2~ ¢ ~° ) if,l\p\\a\ Dated: l][zﬂ@;
%,}\5\0\

- CITY'S ACKNOWLEDGMENT

STATE OF NEW MEXICO )
) ss
COUNTY OF BERNALILLO )

This instrument was acknowledged before me on f&' Cemben (:2 , 200/

by . 17r 20 ‘ , Uy AN , City Engineer, Public Works Department, for the City
of Albuquerq e, a Néw Mexico mumcupal corporatlon on behalf of the corporation.

/‘ O ,.UVAALA

tary Public
My Commission Expires:
IS8 -RI3
USER'S ACKNOWLEDGMENT
Ly
rreonnscs - NINNNNY %
12/@?/2891 81:25P
Herrera Bern. Co. R 15.88 Bk-A28 Pg-4892

COUNTY OF BERNALILLO

This instrument was acknowledged before me on LA AR 98 , 200\

by Bean b Spences_, Mnounoogn) , onbehalf of _Kemmaiuaten LN, Padnesliop

Y/ &!“EA <
Notary 'f bllc | (

-ﬂ' Ml ———— -

My Commission Expires:

SiL Danya F. Salazar

J \
) (3 (
) 3 (
) NOTARY PUBLIC (
(
f

) N STATE QENIW MEXICO
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LEGAL DESCRIPTION

A tract of land situate within the Town of Atrisco Grant, projected Section 10,
Township 11 North, Range 2 East, New Mexico Principal Meridian, City of
Albuquerque, Bernalillo County, New Mexico being a portion of Tracts 346 and
347, Town of Atrisco Grant, Unit 8, as the same is shown and designated on
said plat filed for record in the office of the County Clerk of Bernalillo County,
New Mexico, on December 5, 1944, in Volume D, Folio 117, and being more
particularly described as a Temporary Public Drainage Easement as follows:

Beginning at the southwest corner of the herein described tract, said point being
on the westerly property line of said Tract A, from whence g tis to Albuquerque

Control Monument "11-H11” bears S 86°46°22” E, 3393.68 feet:

THENCE along said westerly line N 00°39'28” E, 65.00 feet to the northwest
corner of the herein described tract: '

THENCE leaving said westerly line and continuing S 89°22'35” E, 120.51 feet to
the northeast corner of the herein described tract;

THENCE S 00°37°25" W, 65.00 feet to the southeast corner of the herein
described tract;

THENCE N 89°22°35™ W, 120.55 feet to the POINT OF BEGINNING and containing
0.1799 acres more or less.

Ty 2.

5.88 BKk-R29 Py-489p

SCALE:

1180 EXHIBIT A

KENSINGTON SUBDIVISION e

TEMPORARY PUBLIC - PHASE 2
DRAINAGE EASEMENT

S 89°22'35" E
120.51°

ACS MONUMENT
"11-H11"
Y=1495852.97
X=3564763.94
G—-G=0.99967720
Ao=—-00"15'36"
CENTRAL ZONE

(NAD 1827/SLD 1929)
ELEVATION=5198.51

N 8922'35" W JIE:
120.55 S 86°46'22" E
3393.68

--- |
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THIS GRANT OF EASEMENT between Kensington Limited Partnership, qﬂ‘\q‘
a New Mexico limited partnership (“Grantor™), and the CITY OF ALBUQUERQUE, af\(’} Co \/MM "

a New Mexico municipal corporation (“City”), whose address is P.O. Box 1293, Albuquerque,
New Mexico, 8§7103.

1. Grant of Easement. The Grantor grants to the City an exclusive temporary
easement for a public storm drain (“Public Improvement”) on, over, across and through the
property described below (“Property”), together with the right of the City to operate, maintain,
repair, replace and construct the Public Improvement and the right to remove trees, bushes,
undergrowth and any other obstacles upon the Property if the City determines they interfere with
the appropriate use of the easement. The Property is described as follows:

A temporary public storm drain easement over the westerly 120.53 feet of the northerly
65.00 feet of the southerly 165.00 feet of Tract A, Kensington Subd1ws1on Phase 2

(11-23-99, 99C-319) as shown on the attached Exhibit A.

2. Warranties. Grantor covenants and warrants that it is the owner in fee simple of
the Property and that it has a good lawful right to convey the Property or any part thereof and
that the Grantor will forever warrant and defend the title to the Property against all claims from all

persons or entities.

3. Binding on Grantor’s Property.  The grant and other provisions of this

Easement constitute covenants running with title to the Property for the benefit of the City and its
successors and assigns until terminated.

4, Temporary. This easement will be released by the City when the City Engmeer
determines that the Easement is no longer required.

L
WITNESS my hand and seal this__ 2%~ _day of _Nevem ba-

APPROVED: GRANTOR: Kensington Limited Partnership
Argus Development Company,

’ ‘ General Partner

By: . S Far—

City Enginec

—IL/“ 4 “\b& ’>\03\0\

Dated

LI e

Mary Herrera ke



STATE OF NEW MEXICO )

COUNTY OF BERNALILLO

This instrument was ackn

by 2y

My Commission Expires:

|

Mary Herrera

)SS.
)
owledged before me on MO\:’CJW 2 5 | LD
, on behalf of said corporation.
é'r“ AR ‘_.Ar‘é‘
Notary Pubh lr .

“OFFICIAL SEAL (
Danya k. Salazar E
(

NOTARY PUBLIC
STATE QF NEW MEXICO

A <
r‘“.-h. -
) ’ﬂy CCommnission | MM es: \\lﬂlﬁ—'(
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EXHIBIT A
TEMPORARY STORM DRAIN EASEMENT

KENSINGTON SUBDIVISION--PHASE FOUR
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128 Monroe Street N.E.

Albugquerque New Mezico
1S6EXH3.DWGrfh 11/14 /01

ISAACSON & ARFMAN, P.A.
> Consulting Engineering Associates
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PRELIMINARY REVIEW

Contact Person KATHY JARAMILLO
Phone No. RY—399
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TO:

FROM:
SUBJECT: PROJECT TITLE: A

The attached documents have been review, a

Kevin Curran, Assistant City Attorney, Legal Department

Project Administrator, Project Review Sec., PWD

DDEND

(Date)

_'A.J_M
(/

are submitted for your action as noted.

[/

OVER PAGE

H(Q“? [ 200/
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pproved, initialed and/or signed by the DRC Chairman and

PROJECT # WX 3/ 822
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Procadure "A"........ e 00 00 -
Procedure "B ... O0ogd 00 -
Procedure "B" Modified Non Work Order............. 000 00
Procedure "C"..........eueeeieeeceeeeeeeeeeeeeeeeeeeeoe 00 00
Procedure "C" Modified..........oooeveeeeeoooon o 000 00
Special Agreement.......v.veeeeeeeeveeereeeeeeesessn, 000 00
Sidewalk Deferral Agreement.........oeveveeomoemnn.n. 00oa 00
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Construction Paperwork:

Contractors Proposal...........eveeeeeeoemoeeonnnn, . 00 0

Performance/Warranty Bonds..........oouvonn.nn... 000 000

Labor/Material Bonds.........ooovveeevveeoenn . 000 00

Certificate of Insurance.......o.ooeeeeueeeveoein 000 00
Engineers Cost Estimate..........ooooeeveoeooon 000 L0 —_—
EXEENSION. ..ttt 000 L0 —
Release/Agreement.........c.eeeveevmooeeeeoooeoonn 000 O]
Release/Financial Guarantee..........ouvoeeoooeon. 000 00
Calling NOtICE..oveeveeeerieeeceeeeeeeeeeeeeeeeeeoesnn 000 mim .
Letter of Commitment..........eoueeveoeoeoono OO0 00 -
Reduction Letter........ooeuveeeeeeeeeeeeeeeeeoeen 000 00
License Agreement..........eeeeeeeeeeeeoseeomseesosonn 000 OCl
Monitoring Well Permit..........ooveevoeeeoomooen ggj:l 00
Agreement & Covenant............oeeeveeeeeoeseoeen... O [0
Drainage Covenant...........coeeeeeevveeoomoeoooenn 000 00
Revocable Permit..........oeeeeveeeeemeeeee 0og 0
ENCroachment..........oueeveeeeeeeeeeeeeeeeeeeosn 000 OO0
Permanent Easement...........ccuoveeoovooooon a0
Temporary Easement...........o.ooeveveeooemooeoon 0]
Other:

Please Call
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AGREEMENT AND COVENANT
9. 2/-99 H-10/ D673

This Agreement and Covenant, between the City of Albuquerque, New Mexico (‘City”) and

Kensington Ltd. Partnership__, (“User”) is made in Albuquerque, New Mexico and is entered into as of the
date of recording this Agreement with the Bernalillo County Clerk. .

1. Recital. The User is the owner of certain real property (“User's Property”) located at

Ouray Road NW and 64th Street N\W __, in Albuquerque, New Mexico, and more particularly described as:
(give legal description and filing information)

Tracts 346-7, Town of Atrisco Grant, Unit 8 (December 5, 1944, Volume D, Folio 117)

The City is the owner of certain real property, easement or public right-of-way (“City’s Property”) in the
vicinity of, contiguous to, abutting or within User’s Property, and more particularly described as:

A public storm drain easement over the southerly 70 feet of the northerly 509 feet of Tract
347, Town of Atrisco Grant, Unit 8 (December 5, 1944, Volume D, Folio 117) and over the
southerly 77 feet of the northerly 516 feet of Tract 346, Town of Atrisco Grant, Unit 8

(December 5, 1944, Volume D, Folio 117).

The User wishes to construct upon, improve or repair and to maintain the following “improvement’ on
the City's Property (or already has done so): Retention Pond as per City Work Order No. 5850.82.

A sketch of the proposed or existing Improvement is attached as Exhibit A and made a part of this
Agreement.

The City agrees to permit the Improvement to exist on the City's Property provided the User complies
with the terms of this Agreement.

2. City Use of City's Property and City Liability. The City has the right to enter upon the City's

Property at any time and perform whatever inspection, installation, maintenance, repair, modification or removal
(“Work”) it deems appropriate without liability to the User. If the Work affects the Improvement the City will not
be financially or otherwise responsible for rebuilding or repairing the Improvement. The User promptly will
repair the Improvement to the City’s satisfaction. The cost of repairing the Improvement will be paid by User.

3. User's Responsibility for Improvement. The User will be solely responsible for constructing,
maintaining, repairing and, if required, removing the Improvement, all in accordance with standards requirea

by the City as per the approved Grading and Drainage Plan _H10-D23 on file at the City Engineer’s office.
The User will be solely responsible for paying ali related costs. The User will be solely responsible for paying
all related costs. The User will not permit the Improvement to constitute a hazard to the health or safety of the
general public or to interfere with the City’s use of the City's Property. The User will conform with all applicable

laws, ordinances and regulations.
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4. Use of the Improvement. if the City’s Property is a public right-of-way, it shall be open to the
use of the general public at all times, subject to reasonable curtailment during periods of construction,

maintenance or repair.

. Demand for Repair, Modification or Removal. The City may send written notice (“Notice”) to
the User requiring the User to repair, modify or remove the Improvement within _60_ days (“Deadline”) and

the User will comply promptly with the requirements of the Notice. If removal is demanded, the City also may
require the User to return the City's Property to its original condition by the Deadline. The User will perform
all required work by the Deadline, at User’s sole expense.

6. Failure to Perform by User and Emergency Work by City. If the User fails to comply with the

terms of the Notice by the Deadline stated, or, if the City determines that an emergency condition exists, the
City may perform the work itself. The City then may assess the User for the cost of the work and for any other
expenses or damages which result from User’s failure to perform. The User agrees promptly to pay the City
the amount assessed. If the User fails to pay the City within thirty (30) days after the City gives the User written
notice of the amount due, the City may impose a lien against User’s Property for the total resulting amount.

/. Cancellation of Agreement and Release of Covenant. This Agreement may be canceled and
User's covenants released by the City at will by the City’s mailing to the User notice of the City’s intention to

record a Cancellation and Release with the Bernalillo County Clerk. The Cancellation and Release will be
effective thirty (30) days after the date of mailing the notice to the User unless a later date is stated in the notice
or the Cancellation and Release. After the effective date, the City will record the Cancellation and Release with
the Bernalillo County Clerk.

8. Condemnation. If any part of the User’s Property is ever condemned by the City, the User will
forego all claims to compensation for any portion of User’s structure which encroaches on City Property and
for severance damage to the remaining portion of User’s structure on User's Property.

9. Assessment. Nothing in this Agreement shall be construed to relieve the User, his heirs,
assigns and successors from an assessment against User's Property for improvements to the City Property
under a duly authorized and approved Special Assessment District. The parties specifically agree that the
value of the Improvement will not reduce the amount assessed by the City.

10.  Notice. For purposes of giving formal written notice to the User, User’s address is:

6400 Uptown Blvd. NE, Suite 510-West
Albuquerque, NM 87110

Notice may be given to the User either in person or by mailing the notice by regular U.S. malil, postage
paid. Notice will be considered to have been received by the User within 3 days after the notice is mailed if
there is no actual evidence of receipt. The User may change User's address by giving written notice of the
change by certified mail, return receipt requested, to the City Engineer at P.O. Box 1293, Albuquerque, New

Mexico 87103.
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11.  Indemnification. The User agrees to defend, indemnify and hold harmless the City, its
officials, agents and employees from and against any and all claims, actions, suits or proceedings of any king
brought against said parties as a result of User's use of the City's Property. To the extent, if at all, Section 56-
7-1 NMSA 1978 is applicable to this Agreement, this Agreement to indemnify will not extend to liability, claims,
damages, losses or expenses, including attorney’s fees, arising out of (1) the preparation or approval of maps,
drawings, opinions, reports, surveys, change orders, designs or specifications by the indemnitee, or the agents
or employees of the indemnitee; or (2) the giving of or the failure to give direction or instructions by the
indemnitee, where such giving or failure to give directions or instructions is the primary cause of bodily injury
to persons or damage to property.

12.  Term. This Agreement shall continue until revoked by the City pursuant to Section 7 above.

13.  Binding on User's Property. The covenants and obligations of the User set forth herein shall
be binding on User, his heirs assigns and successors and on User's Property and constitute covenants running
with User’s Property until released by the City.

14.  Entire Agreement. This Agreement contains the entire agreement of the parties and
supersedes any and all other agreements or understandings, oral or written, whether previous to the execution
hereof or contemporaneous herewith.

15.  Changes of Agreement. Changes to this Agreement are not binding unless made in writing,
signed by both parties.

16.  Construction and Severability. If any part of this Agreement is held to be invalid or
unenforceable, the remainder of the Agreement will remain valid and enforceable if the remainder is reasonably
capable of completion.

17.  Captions. The captions to the sections or paragraphs of this Agreement are not part of this
Agreement and will not affect the meaning or construction of any of its provisions.

CITY OF ALBUQUERQUE: USER: Kensington Limited Partnership
Argus Development Company,
General Partner

By: / By 5'3.-._—‘)‘51.———
4w~ Chiéf Adminisifative Officer Title: PR DEnT
Dated: Z) |7 7 Dated: §/2./% 5

APPROVED ' O’,Hewe ed by; t/ yy, /f?

4 7] M D A
?}\Dlrecmr PUb“G ‘Wor Dept C|ty Engm _ . O(/ql

4L e
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CITY'S ACKNOWLEDGMENT i

STATE OF NEW MEXICO )
) SS
COUNTY OF BERNALILLO )

This mstrument was acknpwledged before me on /_d% ,W,J:_, 2/ , 19 f , DY
a2t Chief Administrative Officer for the City of Albuquerque, a New Mexuco
municipal corporatlo on behalf of the corporation.
C//éwv‘v(_ __/lrj_ e e

Notary Public

QI FICIAL SEAL

My Commission Expires: CLAIRE SENOVA
iy 2 sm"‘i‘;‘“‘fp{}{‘:ﬂ%co
USER'S ACKNOWLEDGMENT *‘_‘"’" <™. NOTARY PUBLIC |
¥ [ ; STATE OF -'
y & P NEW MEXICO
STATE OF NEW MEXICO ; . Qi DANYA FIELD
COUNTY OF BERNALILLO )
This instrument was acknowiedged before me on AU%gmi 22,19 Qfl , by Rew T
SE_I/:(.&, MM , on behalf Ofw Poaneastip
A Y- Co - %Lv—rft.oQ PQA.H'\.?.A-
‘ ap Yl
‘MA__, A _—NE AL
Notary Put
My Commission Expires:
Ao o, 03, 500!
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EXHIBIT A

TEMPORARY RETENTION POND
KENSINGTON SUBDIVISION—PHASE TWO
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LEGAL DESCRIPTION

A tract of land situate within the Town of Atrisco Grant, projected Section 10,
Township 11 North, Range 2 East, New Mexico Principal Meridian, City of
Albuquerque, Bernalillo County, New Mexico being a portion of Tracts 346 and
347 Town of Atrisco Grant, Unit 8, as the same is shown and designated on
said plat filed for record in the office of the County Clerk of Bernalillo County,
New Mexico, on December 5, 1944, in Volume D, Folio 117, and being more
particularly described as a Temporary Public Drainage Easement as follows:

Beginning at the southwest corner of the herein described tract, said point being
on the westerly property line of said Tract 347, from whence a tie to

Albuquerque Control Monument "2—H10" bears S 57°34'30" E, 981.59 feet;

THENCE along said westerly line N 00°39'28” E, 70.00 feet to the northwest
corner of the herein described tract;

THENCE leaving said westerly line and continuing S 89°22'35" E, 420.06 feet to
the northeast corner of the herein described tract, said point being on the

easterly line of said TRACT 346;

THENCE continuing along said easterly line S 00°38'18" W, 77.00 feet to the
southeast corner of the herein described tract;

THENCE leaving said easterly line and continuing N 89°22'35" W, 253.48 feet to a
point;

THENCE N 00°37°25" £, 7.00 feet to a point;

THENCE N 89°22'35" W, 166.61 feet to the POINT OF BEGINNING and containing
0.7158 acres more or less.
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