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DRAINAGE_AGREEMENT '7"“‘/51'5- ¥

THIS AGREEMENT is entered into this day of _______ ,

1992, by and between SUNWEST BANK OF ALBUQUERQUE, National
Association ("SUNWEST"), whose address is P.0. Box 25500,
Albuguerque, New Mexico 87125-0500, and the CITY OF ALBUQUERQUE,
a New Mexico Municipal Corporation ("CITY"), whose address is
P.0. Box 1293, Albuquerque, New Mexico 87103.

WHEREAS, SUNWEST is the owner of the property described on
Exhibit *A" attached hereto and incorporated herein by
reference (the "Properfy"), located in the County of
Bernalillo, State of New Mexico; anad,

WHEREAS, the Property is in the genéral vicinity of Airport
Drive and Bluewater Road N.W., public thoroughfares in the City
of Albuguergue, County of Bernalillo, State of New Mexico; and,

WHEREAS, the CITY and GEORGE BRUNACINI and JEANNETTE
BRUNACINI, husband and wife, joined by JIM BRUNACINI
(collectively, "BRUNACINI"), entered :;.nto a Drainage Agreement
as of the 26th day of November, 1991, which was filed for
record on February 29, 1992 and recorded in Book BCR 92-4 at
pages, 6610-6668 of Lthe records of Bernalillo County, New Mexico
(t;xa_ ko:lginal Agreement”), for the construction of a 30 inch
storm drain line under Airport Drive commencing 10 feet north
of the south boundary of Atrisco Business Park, Unit 1, Tract
B, for an approximate distance of 2,200 feet to an existing 24

inch storm drain line in Airport Drive, 1,040 feet south of

Central Avenue (the "Project®); and,

=

LOF4343 » T/20/92

Land Records Corp. OR ALB10565 BE 1992091790.001

Siowse!

————— s s




~006020

WHEREAS, pursuant to the Original Agreement, BRUNACINI was
obligated to provide the services of a professional engineer to
design the Project, provide construction and bid documents;
bidding phase services as defined in the Original Agreement and
Construction Phase services as defined in the Original
Agreement at his expense; and,

WHEREAS, SUNWEST desires to provide for additional capacity
in the Project and has requested that the Project be upgraded
to a 48 inch line (the "Upgraded Project”"); and,

WHEREAS, BRUNACINI is in agreement with the proposed
modification of the Project, and the CITY is willing to
construct the Upgraded Project wupon certain terms and
conditions.

NOW, THEREFORE, in consideration of the above, and other
good and valuable consideration, the receipt of which is hereby
acknowledged, it is agreed as follows:

; The foregoing recitals are hereby incorporated in this
Agreement as if fully set forth herein.

2. Subject to the availability of funds for construction
of the Upgraded Project, the CITY agrees to construct the
Upgraded Project in accordance with the time periods set forth
in the Original Agreement.

3. SUNWEST agrees to employ a New Mexico registered
professional engineer to design the Upgraded Project, provide

construction and bid documents; Bidding Phase Services as

defined in Exhibit "B"; and Construction Phase Services as
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defined in Exhibit *“C" to the CITY at SUNWEST's expense. The
CITY shall provide full time  inspection, construction
surveying, and construction testing.

4. The engineering design plan shall be in compliance
with standard architectural and engineering plan requirements
of the CITY. Construction of the Upgraded Project shall be
pursuant to engineering design plans approved by the CITY and
the CITY shall provide design review at no cost to SUNWEST.
Approved, biddable construction plans and bid documents shall
be submitted to the CITY no later than August 14, 1992,

5. SUNWEST agrees to contribute exactly One Hundred
Twenty-Five Thousand Dollars ($125,000.00) (the “Sunwest
Contribution”) in cash toward the total construction costs,
excluding the services provided pursuant to Section 3 of this
Agreement, of the Upgraded Project. SUNWEST shall provide a
Letter of Credit in the amount of One Hundred Twenty-Five
Thousand Dollars ($125,000.00) to the CITY, for the benefit of
the CITY, upon execution of ., this Agreement. The Letter of
Credit shall be irrevocable and shall be in form satisfactory
to the CITY. The Letter of Credit shall recite that the
issuing bank shall pay the proceeds of the Letter of Credit to
the CITY within three (3) business days after presentment of a
draft by the CITY to the issuing bank., The Letter of Credit
shall be callable by the CITY between August 3, 1992 and
bDecember 31, 1992, upon publication by the CITY of the first

advertisement for bids for the econstruction of the ‘Upgraded
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Project. If the CITY calls the Letter of Credit and the
contract for the construction of the Upgraded Project is not
awarded within one hundred twenty (120) days of the publication
of the first advertisement for bids for the construction of the
Upgraded Project, the CITY shall promptly return the Ffunds
received Erom the Letter of Credit to SUNWEST. If SUNWEST is
the issuer of the Letter of Credit, the Letter of Credit shall
contain the following provision: "Sunwest Bank of Albuguerque,
National Association, is issuing this Irrevocable Standby
Letter of Credit for its own account and hereby certifies that
by doing so, Sunwest Bank of Albuquerque, N.A. is not violating
any rules or regulations of any federal or state regulatory
authority having jurisdiction, and further that Sunwest Bank of
Albugquerque, N.A. has full corporate authority to issue this
Letter of Credit." .

6. Except as otherwise provided in Section 7 of this
Agreement, SUNWEST understands and agrees that construction of
the Upgraded Project does not, obligate the CITY to extend the
Upgraded Project to the north nor does it require the CITY to
upgrade the existing downstream 24 and 30 inch storm drain
lines (collectively, the "Improvements®”). SUNWEST and the CITY
further understand and agree that except as to Parcel C, none
of the Property shall be permitted to discharge developed flows
into the Upgraded Project prior to construction of the

Improvements. SUNWEST further understands and agrees that
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discharge from the Property, assuming construction of the
Improvements and the Upgraded Project, shall be entitled to a
maximum discharge rate of 0.1 cubic feet per second per acre
(the "Controlled Discharge Rate"), and that SUNWEST shall be
regquired to construct on-site drainage improvements on the
Property for detention of storm water runoff from the Property
in excess of the Controlled Discharge Rate.

7. As to the construction of the Improvements for the
benefit of the Property, the CITY and SUNWEST agree that at
SUNWEST's expense, SUNWEST shall employ a New Mexico registered
professional engineer to design the upgrade of the existing
downstream 24 inch and 30 inch storm drain lines to a 48" storm
drain line within the location shown on the map attached hereto
and made a part hereof as Exhibit "D" (the "Coors Upyrade®).
The engineering design plan of the Coors Upgrade shall be
submitted to the City for approval within one year from the
date of this Agreement and construction of the Coors Upgrade
shall be commenced by SUNWEST within two years from the date of
this Agreement at its sole cost or in conjunction with others.
Construction of the Coors Upgrade shall be pursuant to
engineering design plans approved by the CITY. SUNWEST shall
provide, upon execution of this Agreement, a Letter of Credit
for the benefit of the CITY in the amount of One Hundred
Seventy-Two Thousand Five Hundred Dollars ($172,500.00) which
is not less than 125% of the estimated cost of constructing the

Coors Upgrade, as estimated by the City Engineer. The Letter

"
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of Credit shall be irrevocable, shall be callable by the CITY
within sixty (60) days after the deadline established in this
Section for commencement of construction if SUNWEST has failed
to commence construction of the Coors Upgrade and shall be in a
form satisfactory to the City. If SUNWEST is the issuer of the
Letter of Credit, the Letter of Credit shall contain the
following provision; "Sunwest Bank of Albuquerque, Natiomal
Association, is issuing this Irrevocable Standby Letter of
Credit for its own account and hereby certifies that by doing
S0, Sunwest Bank of Albuquerque, N.A. is not violating any
rules or regulations of any federal or state regulatory
suthority having jurisdiction, and further that Sunwest Bank of
Albuguerque, N.A. has full corporate authority to issue this
Letter of Credit."

8. Except as otherwise expressly provided in this
Agreement, coincident with and after the completion of
construction and acceptance by the CITY of the Upgraded
Project, SUNWEST shall not .have any maintenance or other
responsibilities relating to the Improvements. The CITY shall
not have any maintenance or other responsibilities relating to
the Coors Upgrade until its acceptance by the CITY, which
acceptance shall not be unreasonably withheld.

9. Nothing contained in this Agreement shall relieve the
owner of the Property from any obligations accruing to it for
construction of on-site or off-site infrastructure improvements
or from any obligation to participate in a special assessment

district which benefits the Property.
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10, SUNWEST wunderstands and agrees that the CITY shall
have no obligation to construct the Upgraded Project if SUNWEST
fails to comply with the provisions of Sections 3, 4, 5 or 7
hereof in their entirety. The CITY understands and agrees that
SUNWEST shall have no obligation to construct the Coors Upgrade
if construction of the Upgraded Project is not timely commenced
through no fault of SUNWEST.

11. The rights and obligations created by this Agreement
shall bLe deemed to run with the Property and shall be binding
upon and inure to the benefit of the undersigned, their
respective heirs, successors and assigns in all respects.

12. BSUNWEST represents and warrants to the CITY and the
CITY represents and warrants to SUNWEST that as of the date
hereof:

(1) it is validly organized and existing;

(ii) its execulbion, delivery and performance of this
Agreement are within its powers, have been and remain duly
authorized by all necessary action, corporate or otherwise, and
do not conflict with any provision of any law, regulation,
rule, decree, order, judgment or contractual restriction
binding or affecting it or its property or assets;

(iii) this Agreement has been duly executed and
delivered and this Agreement constitutes its valid and legally

binding obligation enforceable against it in accordance with

its terms;

T
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(iv) all necessary consents, authorizations, licenses
and approvals of, and registrations and declarations with any
governmental authority required in connection with its
execution, delivery and performance of this Agreement have been
obtained and remain In full force and effeut;

(v) no occurrence or condition with respect to it
which constitutes a default (or which with the passage of time
or the giving of notice or both would constitute a default) has
occurred and is continuing; and

(vi) the determination of any legal or administrative
proceedings pending or threatened against it or any of its
affiliates or to which it is a party will not impair its
ability to perform its obligations under this Agreement, and
there is no such proceeding which purports to affect the
legality, validity or enforceability of this Agreement.

IN WITNESS WHEREOF, the undersigned have hereunto set their
hands and seals the day and year first above written.
4

SUNWEST BANK OF ALBUQUERQUE, CITY OF ALBUQUERQUE, a New
National Association Mexico Municipal Corporation

By.

Its__ Vice President

Eublic Works Directorﬂ[f

d L L
%\'ickie Sedilld-Perea, CIP

Official
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ACKNOWLEDGMENTS

STATE OF NEW MEXICO )
) ss.

COUNTY OF BERNALILLO )

The foregoing ingtrument was acknowledged before me this
3ist day of Juwiu_, 1992, by _Fatrick T Homeo X
Vice Preoident “of SUNWEST BANK OF ALBUQUERQUE,

National Association, on behalf of said association.

Notary Public *

OFFICIAL $GAL
LISA M. GALLEGOS

NOTARY PUDLIC
STATE UF NEW MEXICO

STATE OF NEW MEXICO )
) ss.

COUNTY OF BERNALILLO )

),'rhe fcregoﬁtg nstr;z;ant was ackr;aowled gBE?ﬁFOEmGﬁ.RUL
day o , 1992 >4
-u.h of i{u,,_ clks L of the CITY OF ALBUQUERJUE, ew

Mexico Municipal Corporation, on behalf of said cor oration.

* My Commission Expires:

£-1-93

STATE rr-aru HEXICO

LT

92§ (} Ih PH 2 % /g@ /
p l Jr -w-cn :
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EXHIBIT "A*

LEGAL DESCRIPTION

Parcel lettered °‘C' of Atrisco Business Park, Unit Two
(2), of a replat of parcel 'B', 'C', 'D', ‘'E', and
'F', Bernalillo County, New Mexico, as the same is
shown and designated on said replat, filed in the
office of the County Clerk of Bernalillo County, New
Mexico, on February 7, 1974.

Lots Numbered One (1) through Nine (9), inclusive, in
Tract "M", and Lots Two (2) through 8ix (6),
inclusive, in Tract "S-1", and the northerly portion
of Tract "S-1", of Unit No. 2, Atriscc Business Park,
Albugquerque, New Mexico, as the same is shown and
designated on the Land Division of Tracts A, D, M, N,
S-1 and S-2 of sald subdivision, filed in the office
of the County Clerk of Bernalillo County, New Mexico,
on September 12, 1973.

Lot Numbered One-A (1-A), in Tract "S-1", Amended
replat of Lot 1, Tract 5-1 and Lot 3A Tract S-2,
Atrisco Business Park Unit No. 2, within projected
Sec. 15, T10N, R2E, N.M.P.M., Albuquergue, New Mexico,
as the same is shown and designated on said replat,
filed in the office of the County Clerk of Bernalillo
County, New Mexico on June 12, 1986.

*
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EXHIBIT wpw
BIDDING PHASE SERVICES

a. Prepare and submit for approval a final construction cest
estimate no later than two (2) days prior to the bid opening.

b. The Engineer shall attend and provide professional services
for a pre-bid meeting when the City determines a pre-bid neeting
is needed.

C. Prepare advertisement for bids.

d. Have sufficient copies of Contract Documents reproduced for
sale to prospective bidders. Place copies in private plan rcoms
in Albuquerque for review by bidders. Provide City Project
Manager with seven (7v) copies.

S Y

e. Provide clarification of the Contract Document's intent
during the bidding process and determine the need for issuance of
-addenda. Addenda shall be distributed not less than.Swo (2)
working days prior to bid opening.

f. Prepare and distribute addenda when required. Addenda zust
be signed by the Engineer and submitted to the City Projecz:
Manager for appropriate signature prior teo distribution.
Maintain Bidder's log and addenda distribution log.

. 9. Attend the Bid Opening.
h. Tabulate and assist the City in evaluating the bids.

i. Advise the city, when requested, as to the acceptabilizy of
subcontractors, suppliers and other versons and organizations
proposed by the lowest responsive bidder.

j. Assist the City in obtaining additional information rezarding
the apparent low Bidder's qualifications, shoulad the City request
qualification information.

i k. Prepare a recommendation of award letter to the City.
1. The Engineer shall not proceced with further performance of

Basic Services until receiving a written order to do so frza the
City Project HManager.

TR EEE] Tern.e;
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CONSTRUCTION PHASE SERVICES

a. Provide seven (7) copies of the formal Contract Documents to
the successful bidder for execution.

b. Attend the Preconstruction Confarence.

€. Furnish consultation and advice during construction
pertaining to the Contract Document's intent. Prepare elementary
and supplementary sketches needed by the city to resolve problems
due to field conditions encountered other than those involving
changes in the scope of the project. L .

-d. .. Review manufacturer's. shop drawings of equipment and/or

materials proposed for use by the Contractor when required by the
Contract Documents. Review construction drawings and/or erection
drawings submitted by the prime contracter for compliance with
the Contract Documents. Make mill, shop, and/or laboratory
inspection of materials and equipment, when approprigse, when
within the City's metropolitan area (* 20 mi. of downtown
Albuquerque) .

e. Make weekly observations of the project site by a menmter of
the Engineer's design team. A written summary of the observation
shall be submitted to the City Project Mapager within one (1)
week of the site visit. The Engineer shall be responsible for
notifying the City of any observed deficiencies. In serforning
observations, the Engineer does not guarantee the performance of
the Contractor. The Engineec shall not be responsible for the
means, methods, techniques, segquence or procedures of ’
construction selected by the Contractor or the safety frecautions
and prcgrams incidental to the work of the Centraczor.

f. Review for acceptability any Change Orders prepared by the
City Project Manager and provide comments to the City.

g. Attend the final inspection and make observations =o
deternine if the completed work is acceptable.

h. Prepare record drawings based on marked up prints, drawings
and other data supplied by the City Project Manager to feasonably
reflect construction. "Record Drawings" shall be prepared by
revising the original drawings, or, where original drawings
cannot be satisfactorily revised for record purposes, by
preparation of appropriate new drawings. Each sheet shall be
clearly marked "Record Drawings" with the date.

LR 1Y
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DRAIBAGE AGREEMENT
THIS AGREEMENT is entered into this
by and between SUNWEST BANK OF ALBUQUERQUE, National
is P.0. Box 25500,

day of _____ .,

1992,
Association ("SUNMWEST"), whose address
Albuguerque, New Mexico 87125-0500, and the CITY OF ALBUQUERQUE,

a New Mexico Municipal Corporation ("CITY"), whose address is

P.0. Box 1293, Albuquerque, New Mexico 87103.

WHEREAS, SUNWEST is the owner of the property described on

Exhibit *A" attached hereto and incorporated herein by

reference (the *Property”)., located in the County  of

Bernalillo, State of New Mexico; and,
WHEREAS, the Property is in the general vicinity of Airport
Drive and B]_.uewat:er Road N.W., public thoroughfares in the City
of Alnl'mquarque, County of Bernalillo, State of New Mexico; and,
and GEORGE BRUNACINI and JEANNETTE
joined by JIM BRUNACIH-I

WHEREAS, the CITY

BRUNACINI, husband and wife,
(collectively, “BRUNACINI"), entered into a Drainage Agreement

as of the 26th dey of November, 1991, which was filed for

record on February 29, 1992 and recorded in Book BCR 92-4 at

pages 6610-6668 of the records of Bernalillo County, New Mexico

(the "Original Agreement®), for the construction of a 30 inch

storm drain line under Airport Drive commencing 10 feet north
of the south boundary of Atrisco Business Park, Unit 1, Tract

for an approximate distance of 2,200 feet to an existing 24
1,040 feet south cf

=

1/20/92

B,
inch storm drain line in Airport Drive,

Central Avenue (the "Project"); sand,
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WHEREAS, pursuant to the Original Agreement, BRUNACINI was
obligated to provide the services of a professional engineer to
design the Project, provide construction and bid documents;
bidding phase services as defined in the Original Agreement and

Construction Phase services as defined in the Original

Agreement at his expense; and,
WHEREAS, SUNWEST desires to provide for additional capacity

in the Project and has requested that the Project be upgraded

to a 48 inch line {the "Upgraded Project®); and,

WHEREAS, BRUNACINI is in agreement with the proposed

modification of the Project, and the CITY is willing to

construct the Upgraded Project wupon certain terms and

conditions.
NOW, THEREFORE, in consideration of the above, and other

good and valuable consideration, the receipt of which is hereby

acknowledged, it is agreed as follows:
1. The foregoing recitals are hereby incorporated in this

Agreement as if fully set forth herein.
2. Subject to the availability of funds for construction

of the Upgraded Project, the CITY agrees to construct the
Upgraded Project in accordance with the time periods set forth

in the Original Agreement.

3. SUNWEST agrees to employ a New Mexico registered
professional engineer to design the Upgraded Project, provide

construction and bid documents; Bidding Phase Services as

defined in Exhibit "B"; and Construction Phase Services as

LDFe3d] T 7/20/92
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defined in Exhibit "C" to the CITY at SUNWEST's expense. The
CITY shall provide full time inspection, construction
surveying, and construction testing.

q, The engineering design plan shall be in compliance

with standard architectural and engineering plan requirements

of the CITY. Construction of the Upgraded Project shall be

pursuant to engineering design plans approved by the CITY and
the CITY shall provide design review at no cost to SUNWEST.
Approved, biddable construction plans and bid documents shall
be submitted to the CITY no later than August 14, 1992,

5. SUNWEST agrees to contribute exactly One Hundred
Twenty-Five Thousand Dollars ($125,000.00) (the *Sunwest
Contribution®) in cash toward the total construction costs,
excluding the services provided pursuant to Section 3 of this
Agreement, of the Upgraded Project. SUNWEST shall provide a
Letter of Credit in the amount of One Hundred Twenty-Five
Thousand Dollars ($125,000.00) to the CITY, for the benefit of
the CITY, wupon execution of this Agreement. The Letter of
Credit shall be irrevocable and shall be in form satisfactory
to the CITY. The Letter of Credit shall recite that the
issuing bank shall pay the proceeds of the Letter of Credit to
the CITY within three (3) business days after presentment of a
draft by the CITY to the issuing bank. The Letter of Credit
shall be callable by the CITY between August 3, 1992 and
December 31, 1992, upon publication by the CITY of the first

advertisement for bids for the construction .of the Upgraded
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Project. If the CITY calls the Letter of Credit and the
contract for the construction of the Upgraded Project is not
awarded within one hundred twenty (120) days of the publicstion
of the first advertisement for bids for the construction of the
Upgraded Project, the CITY shall promptly return “the funds
received from the Letter of Credit to SUNWEST. If SUNWEST is
the issuer of the Letter of Credit, the Letter of Credit shall
contain the following provision: “Sunwest Bank of Albuquerque,
National Association, is issuing this Irrevocable Standby
Letter of Credit for its own account and hereby cortifies that
by doing so, Sunwest Bank of Albuquerque, N.A. is not violating
any rules or regqulations of any federal or state regulatory
authority having jurisdiction, and further that Sunwest Bank of
Albuguerque, N.A. has full corporate authority to issue this
Letter of Credit."

6. Except as otherwise provided in Section 7 of this
Agreement, SUNWEST understands and agrees that construction of
the Upgraded Project does not obligate the CITY to extend the
Upgraded Project to the north nor does it require the CITY to
upg.raﬂe the existing downstream 24 and 30 inch storm drain
lines (collectively, the “Improvements®). SUNWEST and the CITY
further understand and agree that except as to Parcel C, none
of the Property shall be permitted to discharge developed flows
into the Upgraded Project prior to construction of the

Improvements. SUNWEST further understands and agrees that

Lorel4d -g- 1/20/92
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discharge from the Property, assuming construction of the
Improvements and the Upgraded Project, shall be entitled to a
maximum discharge rate of 0.1 cubic feet per second per acre
(the “Controlled Discharge Rate”), and that SUNWEST shall be
required to construct on-site drainage improvements on the
Property for detention of storm water runoff from the Property
in excess of the Controlled Discharge Rate.

7. As to the construction of the Improvements for the
benefit of the Property, the CITY and SUNWEST agree that at
SUNWEST's expense, SUNWEST shall employ a New Mexico registered
professional engineer to design the upgrade of the existing
downstream 24 inch and 30 inch storm drain lines to a 48" storm
drain line within the location shown on the map attached hereto
and made a part hereof as Exhibit "D" (the ®“Coors Upgrade").
The engineering design plan of the Coors Upgrade shall be
submitted to the City for approval within one year E£rom the
date of this Agreement and construction of the Coors Upgrade
shall be commenced by SUNWEST within two years from the date of
this Agreement at its sole cost or in conjunction with others.

Construction of the Ccors Upgrade shall be pursuant to

engineering design plans approved by the CITY. SUNWEST shall

provide, upon execution of this Agreement, a Letter of Credit
for the benefit of the CITY in the amount of One Hundred
Seventy-Two Thousand Five Hundred Dollars ($172,500.00) which
is not less than 125% of the estimated cost of constructing the

Coors Upgrade, as estimated by the City Engineer. The Letter
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of Credit shall be irrevocable, shall be callable by the CITY
within sixty (60) days after the deadline established in this
Section for commencement of construction if SUNWEST has failed
to commence construction of the Coors Upgrade and shall be in a
form satisfactory to the City. If SUNWEST is the issuer of the
Letter of Credit, the Letter of Credit shall contain the
following provision: “Sunwest Bank of Albuquerque, National
Association, is issuing this Irrevocable Standby Letter of

Credit for its own account and hereby certifies that by doing
' so, Sunwest Bank of Albuquerque, N.A. is not violating any
rules or regulations oOf any federal or state regulatory
authority having jurisdiction, and further that Sunwest Bank of

Albuquerque, N.A. has full corporate authority to issue this

Letter of Credit.”
8. Except as otherwise expressly provided in this

Agreement, coincident with and after the completion of
construction and acceptance by the CITY of the Upgraded

Project, SUNWEST shall not' have any maintenance or other
The CITY shall

responsibilities relating to the Improvements.
not‘ have any maintenance or other responsibilities relating to
the Coors Upgrade until its acceptance by the CITY, which

acceptance shall not be unreasonably withheld.

9. Nothing contained in this Agreement shall relieve the
owner of the Property from any obligations accruing to it for
construction of on-site or off-site infrastructure improvements

or from any obligation to participate in a special assessment

=
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district which benefits the Property.
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10. SUNWEST understands and agrees that the CITY shall
have no obligation to construct the Upgraded Project if SUNWEST
fails to comply with the provisions of Gections 3, 4, 5 or 7
hereof in their entirety. The CITY understands and agrees that
SUNWEST shall have no obligation to construct the Coors Upgrade
if construction of the Upgraded Project is not timely commenced
through no fault of SUNWEST.

11. The rights and obligations created by this Agreement
shall be deemed to run with the Property and shall be binding
upon and inure to the benefit of the undersigned, their
respective helrs, successors and assigns in all respects.

12. BSUNWEST represents and warrants to the CITY and the
CITY represents and warrants to SUNWEST that as of the date
hereof:

(i) it is validly organized and existing;

(ii) its execution, delivery and performance of this
Agreement are within its powers, have been and remain duly
authorized by all necessary action, corporate or otherwise, and
do not conflict with any provision of any law, regulation,
rulé, decree, order, judgment or contractual restriction
binding or affecting it or its property or assets;

(iii) this Agreement has been duly executed and
delivered and this Agreement constitutes its valid and legally

binding obligation enforceable against it in accordance with

its terms;

LDF4343 C-7- 1/20/92
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(iv) all necessary consents, authorizations, licenses
and approvals of, and registrations and declarations with any
governmental authority reguired in connection with its
execution, delivery and performance of this Agreement have been
obtained and remain in full force and effect:;

(v) no occurrence or condition with respect to it
which constitutes a default (or which with the passage of time
or the giving of notice or both would constitute a default) has
occurred and is continuing; and

{vi) the determination of any legal or administrative
proceedings pending or threatened against it or any of its
affiliates or to which it is a party will not impair its
ability to perform its obligations under this Agreement, and
there is no such proceeding which purports to affect the
legality, validity or enforceability of this Agreement.

IN WITNESS WHEREOF, the undersigned have hereunto set their

hands and seals the day and year first above written.
s

SUNWEST BANK OF ALBUQUERQUE, CITY OF ALBUQUERQUE, a New
National Association Mexico Municipal Corporation

By.
Its__ Vice President

< ‘gp98

Public Works. Director ﬂéf

}f\rickie Sedi'H‘G?PEIEH. CIp

Official

LOF4343 == 1/20/92
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ACKNOWLEDGMENTS £006040

STATE OF NEW MEXICO ;
58.

COUNTY OF BERNALILLO )

The foregoing ipnstrument was acknoﬁ?dgad before me this

Bl st day of iy . 1992, by _thich T. Romo .
i ]z:'cg Presdet of SUNWEST BANK OF ALBUQUERQUE,

on behalf of said association.
OFFICIAL SEAL

LISA M. GALLEGOS
NOTARY PUBLIC

STATE OF NEW MEXICO

My Commission Ezphres 5-15-49l

Yy Commission Expires:

5-15-9

{

Notary Publi

STATE QF NEW MEXICO ;
BS.

COUNTY OF BERNALILLO )

The foreqoing.instrumept was acknowledged before me this
2 " day of , 1992, by OBERT E. GURI"®..
T : ' of the CITY OF LLBUQUERQUE, a Néw

Mexico Municipal Corporation, on behalf of said corporation.

W el

Syt Notary Public
¥ .

a0 ,m‘ i:qmis'sion Expires:

»).\l‘ —_ g'?—qs ce

Lordddl 9= 1/20/92
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EXHIBIT “A"

LEGAL DESCRIPTION

Parcel lettered 'C*' of Atrisco Business Park, Unit Two
(2), of a replat of parcel 'B*', °*‘C', °'D', 'E*, and
'F', Bernalillo County, New Mexico, as the same is
shown and designated on said replat, filed in the
office of the County Clerk of Bernalillo County, New

Mexico, on February 7, 1974.

Lots Numbered One (1) through Nine (9), inclusive, in
Tract "M", and Lots Two (2) through Six (6),
inclusive, in Tract ®"S-1", and the northerly portion
of Tract "S-1", of Unit No. 2, Atrisco Business Park,
Albuquerque, New Mexico, as the same is shown and
designated on the Land Division of Tracts A, D, M, N,
S-1 and S-2 of said subdivision, filed in the office
of the County Clerk of Bernalillo County, New Mexico,

on September 12, 1973.

Lot Numbered One-A (1-A), in Tract "S5-1", Amended
replat of Lot 1, Tract S-1 and Lot 3A Tract §-2,
Atrisco Business Park Unit No. 2, within projected
Sec. 15, T10N, R2E, N,.M.P.M., Albuquerque, New Mexico,
as the same is shown and designated on said replat,
filed in the office of the County Clerk of Bernalillo

County, New Mexico on June 12, 1986,

*

STATE OF NTw HEXICO

cuunrv o -'-atmrnl* ‘0.
BZSEPlh PHZ 5; 0‘/?
-|.r‘ J{_S uw:s ‘

1Or4143 7720492
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EXHIDIT trpm

DIDDING PHASE SERVICES

a. Prepare and submit for approval a final construction cast
estimate no later than two (2) days prior to the bid opening.

b. The Engineer shall attend and provide professional services
for a pre-bid meeting when the City determines a pre=bid meeting
is needed.

c. Prepare advertisement for bids.

d. Have sufficient copies of Contract Documents reproduced for
sale to prospective bidders. Place copies in private plan rooms
in Albuquergue for review by bidders. Provide city Project
Manager with seven (7) copies.

e. Provide clarification of the Contract Document's intent
during the bidding process and deternine the need for issuance of
-addenda. Addenda shall be distributed not less than.two (2)
working days prior to bid opening.

be signed by the Engineer and submitted to the City Projec:
Manager for appropriate signature rrior to distribution.

!
i f. Prepare and distribute addenda when required. Addenda must
! Maintain Bidder's log and addenda distribution log.

~ g. Attend the Bid Opening.
" h. Tabulate and assist the city in evaluating the bids.

i. Advise the City, when requested, as to the adcep:abilé:y of

i subcontracters, suppliers and other persons and organizaczisns
i proposed by the lowest responsive bidder.

J- Assist the city in obtaining additional inforzatien rezarding
the apparent low Bidder's gualifications, should the City fequest
qualification informacion.

k. Prepare a recommendation of award letter to the Cizy,
1. The Engineer shall not proceced with further perforsance of

Basic Services until receiving a written order to do so {rzy the
city Project Manager.

ORIGINAL COPY TOO LIGHT

IN DE2'STY 16 PHOTUERAPH
BY. MICROFILM PROPERLY ﬁ\

LisFd 347
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EXHIDIT wgu 00604 3

CONSTRUCTION PHASE SERVICES

a. Provide seven (7) copies of the formal Contract Documents to
the successful bidder for execution.

b. Attend the Preconstruction Conference.

c. Furnish consultation and advice during construction
pertaining to the Contract Document's intent. Prepare elementary
and supplementary sketches needed by the City te resolve problenms
due to field conditions encountered other than those 1nvolv1ng
changes in thc scope of the praject. .

.d. .. Review manufacturer's. shop drawings of equipment and/or
[ materials proposed for use by the Contractor when reguired by the
£ Contract Documents. Review constructicn drawings and/or erecticn
drawings subnmitted by the prime contracteor for compliance with
the Contract Documents. Make mill, shop, and/or laboratory
inspection of materials and equipment, when approprigse, when
within the City's metropolitan area (¢ 20 mi. of downtown
| Albuquerque).

e. MaKe weekly observations of the project site by a aember of
the Engineer's design team. A written summary of the observation
shall be subnitted to the city Project Manager within eone (1)
week of the site visit, The Engineer shall be responsible for
notifying the City of any observed deficiencies. 1In zerforming
observations, the Engineer does not guarantee the perfocrmance of
the Contractor. The Engineer shall not be responsiblz for the
means, methods, techniques, sequence or procedures or -
construction selected by the Contractor or the safety rrecautions
and programs Incidental to the work of the Cencraczer.

f£. Review for acceptability any Change Orders prepared by the
city Project Manager and provide comments to the City.

g. Attend the final inspection and make observations to
determine if the conmpleted work is acceptable.

h. Prepare record drawzngs based on marked up prints, drawvings
and other data supplxed by the City Project Manager to reasonably
reflect construction. "Record Drawings" shall be prepared by
revising the original drawings, or, where original drawings
cannot be satisfacterily revised for record purposes, by
preparation of appronriate new drawings. Each cheet shall be
clearly marked "Record. Prawings" with the date.

ORIGINAL 0o 1O “Ch?
] I.-L\Q\H" HOE
HY MICRGHIL Pa

LR 142
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THIS AGREEMENT is entered into this ____ day of
1992, by and between SUNWEST BANK OF ALBUQUERQUE, National

Association ("SUNWEST"), whose address is P.0O. Box 25500,
Albuquerque, New Mexico B7125-0500, and the CITY OF ALBUQUERQUE,
a New Mexico Mum’.cif:al Corporation (“CITY"), whose address is
P.0O. Box 1293, Albuguerque, New Mexico 87103.

WHEREAS, SUNWEST is the owner of the property described on
Exhibit *“A" attached hereto and incorporated herein by
reference (the “"Property*), located in the County of
Bernalillo, State of New Mexico; and,

WHEREAS, the Property is in the general vicinity of Airport
Drive and Bluewater Road N.W., public thoroughfares.ln the City
of Albugquerque, County of Bernalillo, State of Néw Mexico; and,

WHEREAS, the CITY and GEORGE BRUNACINI and JEANNETTE
BRUNACINI, husband and wife, joined by JIM BRUNACINI
(collectively, "BRUNACINI"), entered into a Drainage Agreement
as of the 26th day of November, 1991, which was filed for
recoxd on February 29, 1992 and recorded in Book BCR 92-4 at
pages 6610-6668 of the records of Bernalillo County,‘Naw Mexzico
(the "Original Agreement"), for the construction of a 36 inch
storm drain line under Airport Drive commencing 10 feet north
of the south houndlary of Atrisce Business Park, Unit 1, Tract
B, for an approximate distance of 2,200 feet to an existing 24
inch storm drain line in Airport Drive, 1,040 feet south of

Central Avenue (the "Project”); and,

LUF43d) 1/20/92
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WHEREAS, pursuant to the Original Agreement, BRUNACINI was
obligated to provide the services of a professional engineer to
design the Project, provide construction and bid documents;
bidding phase services as defined in the Original Agreement and
Construction Pha;e services as defined in the Original
Agreement at his expense; and,

WHEREAS, SUNWEST desires to provide for additional capacity
in the Project and has requested that the Project be upgraded
to a 48 inch line (the "Upgraded Project®”); and,

WHEREAS, BRUNACINI is in agreement with the proposed
modification of the Project, and the CITY is willing to
con8£ruct the Upgraded Project upon certain terms and
conditions.

NOW, THEREFORE, in consideration of the above, and other
good and valuable consideration, the receipt of which is hereby

acknowledged, it is agreed as follows:

1. The foregoing recitals are hereby incorporated in this
Agreement as if fully set forth herein.

2. Subject to the aveilability of funds for construction
of the Upgraded Project, the CITY agrees to construct the
Upgraded Project in accordance with the time periods set forth
in the Original Agreement.

3. SUNWEST agrees to employ a New Mexico registered
professional engineer to design the Upgraded Project, provide
and bid documents; Bidding Phase Services as

constructicn
defined in Exhibit "B"; and Construction Phase Services as

LOF4343 a2
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defined in Exhibit "C" to the CITY at SUNWEST's expense. The

CITY shall provide full time inspection, construction

surveying, and construction testing.

4, The engineering design plan shall be in compliance
with standard architectural and engineering plan requirements
of the CITY. Construction of the Upgraded Project shall be
pursuant to engineering design plans approved by the CITY and
the CITY shall provide design review at no cost to SUNWEST.

Approved, biddable construction plans and bid documents shall

be submitted to the CITY no later than August 14, 1992,
S. SUNWEST agrees to contribute exactly One Hundred
Twenty-Five Thousand Dollars ($125,000.00) (the ~Sunwest

Contribution®) in cash toward the total construction costs,

excluding the services provided pursuant to Section 3 of this

Agreement, of the Upgraded Project. SUNWEST shall provide a

Letter of Credit in the amount of One Hundred Twenty-Five

Thousand Dollars ($125,000.00) to the CITY, for the benefit of
the CITY, upon execution of this Agreement. The Letter of
Credit shall be irrevocable and shall be in form satisfactory

to the CITY. The Letter of Credit shall recite that the

issuing bank shall pay the proceeds of the Letter of Credit to
the CITY within three (3) business days after presentment of a

draft by the CITY to the issuing bank. The Letter of Credit

shall be callable by the CITY between August 3, 1992 and
December 31, 1992, upon publication by the CITY of the first

advertisement for bids for the construction of the Upgraded

LOP343 ’ e
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Project. If the CITY calls the Letter of Credit and the
contract for the construction of the Ujgraded Project is not
awarded within one hundred twenty (120) days of the publication
of the first advertisement for bids for the construction of the
Upgraded Project, the CITY shall promptly return the funds
received from the LeFter of Credit to SUNWEST. 1If SUNWEST is
the issuer of the Letter of Credit, the Letter of Credit shall
contain the following provision: “Sunwest Bank of Albuquerque,

National Association, is 1issuing this Irrevocable Standby
Letter of Credit for its own account and hereby certifies that
by doing so, Sunwest Bank of Albuquerque, N.A. is not violating
any rules or regulations of any federal or state regulatory
authority having jurisdiction, and further that Sunwest Bank of

Albuquerque, N.A. has full corporate authority to issue this

Letter of Credit.”

6. Except as otherwise provided in BSection 7 of this
Agreement, SUNWEST understands and agrees that construction of
the Upgraded Project does not obligate the CITY to extend the
Upgraded Project to the north nor does it require the CITY to
upgrade the existing downstream 24 and 30 inch storm drain

lines (collectively, the "Improvements”). SUNWEST and the CITY

further understand and agree that except as to Parcel C, none
of the Property shall be permitted to discharge developed Elows
inte the Upgraded Project prior to construction of the

Improvements. SUNWEST further wunderstands and agrees that

LUF434) -
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discharge from Gthe Property, assuming construction of the
Improvements and the Upgraded Project, shall be entitled to a
maximum discharge rate of 0.1 cubic feet per second per acre
(the "Controlled Discharge Rate"), and that SUNWEST shall be
required to construct on-site drainage improvements. on the
Property for detention of storm water runoff from the Property
in excess of the Controlled Discharge Rate.

7. As to the construction of the Improvements for the
benefit of the Property, the CITY and SUNWEST agree that at
SUNWEST's expense, SUNWEST shall employ a New Mexico registered
professional engineer to design the upgrade of the existing
downstream 24 inch and 30 inch storm drain lines to a 48" storm
drain line within the location shown on the map attached hereto
and made a part hereof as Exhibit *"D" (the "Coors Upgrade").
The engineering design plan of the Coors Upgrade shall be
submitted to the City for approval within one year from the
date of this Agreement and construction of the Coors Upgrade
shall be commenced by SUNWEST within two years from the date of
this Agreement at its sole cost or in conjunction with others.
Construction of the Coors Upgrade shall be pursuant to
engineering design plans approved by the CITY. SUNWEST shall

provide, upon execution of this Agreement, a Letter of Credit

for the benefit of the CITY in the amount of One Hundred
i Seventy-Two Thousand Five Hundred Dollars ($172,590.00) which
is not less than 125% of the estimated cost of constructing the

Coors Upgrade, as estimated by the City Engineer. The Letter

Lorass =5
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of Credit shall be irrevocable, shall be callable by the CITY
within sixty (60) days after the deadline established in this
Section for commencement of construction if SUNWEST has failed
to commence construction of the Coors Upgrade and shall be in a
form satisfactory to the City. If SUNWEST is the issuer of the
Letter of Credit, the Letter of Credit shall contain the
following provision: "Sunwest Bank of Albuguerque, National
Association, is issuing this Irrevocable Standby Letter of
Credit for its own account and hereby certifies that by doing
so, Sunwest Bank of Albuguergue, N.A. is not violating any

rules or regulations of any federal or state regulatory

authority having jurisdiction, and further that Sunwest Bank of

Albuquerque, N.A. has full corporate authority to issue this
Letter of Credit."®

B. Except as otherwise expressly provided in this
Agreement, coincident with and after the completion of
construction and acceptance by the CITY of the Upgraded
Project, SUNWEST shall not+ have any maintenance or other
responsibilities relating to the Improvements. The CITY shall
not have any maintenance or other responsibilities relating to
the Coors Upgrade until its acceptance by the CITY, which
acceptance shall not be unreasonably withheld;

9. Nothing contained in this Agreement shall relieve the
owner of the Property from any obligations accruing te it for
construction of on-site or off-site infrastructure improvements
or from any obligation to participate in a special assessment

district which benefits the Property.

%n\
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10. SUNWEST understands and agrees that the CITY shall
have no obligation to construct the Upgraded Project if SUNWEST
fails to comply with the provisions of Bections 3, 4, 5 or 7
hereof in their entirety. The CITY understands and agrees that
SUNWEST shall have no obligation to construct the Coors Upgrade
if construction of the Upgraded Project is not timely commenced
through no fault of SUNWEST.

11. The rights and obligations created by this Agreement
shall be deemed to run with the Property and shall be binding
upon and inure to the benefit of the undersigned, their
respective heirs, successors and assigns in all respects,

12. SUNWEST represents and warrants to the CITY and the
CITY represents end warrants to SUNWEST that a3 of the date
hereof:

(i) it is validly organized and existing;

(ii) 1its execution, delivery and performance of this
Agreement are within its powers, have been and remain duly
authorized by all necessary .action, corporate or otherwise, and
do not conflict with any provision of any law, regulation,
rule, decree, order, Jjudgment or contractual restriction
binding or affecting it or its property or assets;

(iii) this Agreement has been duly executed and
delivered and this Agreement constitutes its valid and legally

binding obligation enforceable against it in accordance with

its terms;

=
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(iv) all necessary consents, authorizations, licenses
and approvals of, and registrations and declarations with any
governmental authority required im connection with its
execution, delivery and performance of this Agreement have been
obtained and remain in full force and effect;

(v) no occurrence or condition with respect to it
which constitutes a default (or which with the passage of time
or the giving of notice or both would constitute a default) has
occurred and is continuing; and

(vi) the determination of any legal or administrative
proceedings pending or threatened against it or any of its
affiliates or to which it is a party will not impair its
ability to perform its obligations under this Agreement, and
there is no such proceeding which purports to affect the
legality. validity or enforceability of this Agreement.

IN WITNESS WHEREOF, the undersigned have hereunto set their

hands and seals the day and year first above written.

T

SUNWEST BANRK OF ALBUQUERQUE, CITY OF ALBUQUERQUE, a New
National Association Mexico Municipal Corporation

e~ A < Ve

Its ent —— Tts ChYEf Administrative
ffifer

Public Works DirectoriZéL

CIP

Vickié Sedillo-Perea,
Official

LOT4243 -a- 7/20/92
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STATE OF NEW MEXICO )
) ss.
COUNTY OF BERNALILLO )

The foregoing instrument was acknowled ed hefcu: me this
23lst day of U_mlbj. . 1932, by
of SUNNEST BANK OF ALBUQUERQUB.
‘National Assomatmn, on behalf of said association.

OFFICIAL SFAL : '
LISA M. GALLEGOS
HNUTARY PURLIT
STATE WF NEW MEXICO Notary Public

G-5-Aw

STATE OF NEW MEXICO )
) ss.
COUNTY OF BERNALILLO )

The foregaing jinstrpment was acknowleda)ed before

— day of , 1992, BERT E. GURU
'Due-"h:rm Public e, fopt, Of the CITY OF ALBUQUERQUE, aLE HNew
Mex;ca Municipal COrporat on, on behalf of said corporation.

.'.’..,;; O‘QJJJ_M . aauech o

Netary Public

ji 5 Py
}\ "M)'r Commission Expires:

_§-7-93 '

STATE OF NE'W MEXICO
Y OF REPKALL LO
cuu'.‘,_'m FOR BELGRD

92 SEP h FHZ @MS’éOS?

\ Ya GB UnVIS
CiK SASCORD
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EXHIBIT A"

LEGAL DESCRIPTION

Parcel lettered °'C' of Atrisco Business Park, Unit Two
(2), of a replat of parcel 'B', *'C', ‘D', ‘'E', and
'‘F', Bernalillo County, New Mexico, as the same is
shown and designated on said replat, filed in the
office of the County Clerk of PBernalillo County, New
Mexico, on February 7, 1974.

Lots Numbered One (1) through Nine (9), inclusive, in
Tract "M", and Lots Two (2) through 8ix (6),
inclusive, in Tract "S-1", and the northerly portion
of Tract "S-1", of Unit No. 2, Atrisco Business Park,
Albuquerque, New Mexico, as the same is shown and
designated on the Land Division of Tracts A, D, M, N,
S-1 and S-2 of said subdivision, filed in the office
of the County Clerk of Bernalille County, New Mexico,
on September 12, 1973.

Lot Numbered One-A {(l1-A), in Tract ©"S-1", Amended
replat of Lot 1, Tract S-1 and Lot 3A Tract S-2,
Atrisco Business Park Unit No. 2, within projected
Sec. 15, TL10N, R2E, N.M.P.M., Albuquerque, New Mexico,
as the same is shown and designated on said replat,
filed in the office of the County Clerk of Bernalillo
County, New Mexico on June 12, 1986.

LOF4341 1/20/92
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EXHIBIT t'p o 00605 )
BIDDING PHASE SERVICES

a. Prepare and submit for approval a final construction cest
estimate no later than two (2) days prior to the bid opening.

b. The Engineer shall attend and provide professional services
for a pre-bid meeting when the City determines a pre-bid neeting
is needed. :

¢. . Prepare advertisement for bids.

d. Have sufficient copies of Contract Documents reproduced for
sale to prospective bidders., Place copies in private plan rooms
in Albuquerque for review by bidders. Provide City Project
Manager with seven (7) copies.

e. Provide clarification of the Contract Document's intent
during the bidding process and determine the need for issuance of
.addenda. Addenda shall be distributed not less than..iWwo (2)
working days prior to bid opening.

f. Prepare and distribute addenda when required. Addenda nust
be signed by the Engineer and submitted to the c@ty Projec:
Manager for appropriate signature prior to distributien.
Maintain Bidder's log and addenda distribution log.

_g. Attend the Bid Opening.
h. Tabulate and assist the city in evaluating the bids.

i. Advise the City, when requested, as to the acceptabilizy of
subcontracters, suppliers and other persons and organizacisns
proposed by the lowest responsive bidder.

j. Assist the City in obtaining additional information resarding
the apparent low Bidder's qualifications, should the City requesc
gualification information.

k. Prepare a recommendation of award letter to the City,
1. The Engineer shall not procced with further perforzanca of

B§sic Services until receiving a written order to do so fram the
City Project Manager.

Teem ot
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EXHIDIT %“es

CONSTRUCTION PHASE SERVICES +006056

a. Provide seven (7) copies of the formal Contract Documents to
the successful bidder for execution.

b. Attend the Preconstruction Conference.

c. Furnish consultation and advice during construction :
pertaining to the Contract Document's intent. Prepare elementary
and supplementary sketches needed by the City to resolve problens
due to field conditions encountered other than those involving
changes in the scope of the project. -

.d. .. Review manufacturer’s. shop drawings of equipment and/or

materials proposed for use by the Contractor when required by the
Contract Documents. Review construction drawings and/or erection
drawings submitted by the prime contractor for compliance with
the Contract Documents. Make mill, shop, and/or laboratory
inspection of materials and equipment, when approprigse, when
within the City's metropolitan area (* 20 mi. of downtown
Albuguergue) .

e. Make weekly observations of the project site by a nember of

the Engineer's design team. A written summary of the obsarvation
shall be submitted to the City Project Manager within one (1)

week of the site visit. The Engineer shall be responsible for .
notifying the City of any observed deficiencies. In serforming
observations, the Engineer does not guarantee the perZormance or

the Contractor. The Engineer shall not be resvonsible for the §
means, metheds, techniques, sequence or procedures ot .
construction selected by the Contractor or the safety precautions
and prcgrams incidental fo the wark of the Cecntrac:er,

f. Review for acceptability any Change Orders prepared by the
City Project Hanager and provide comments to the City.

g. Attend the final inspection and make observations %o
determine if the completed work is acceptable.

h. Prepare record drawings based on marked up prints, drawings
and other data supplied by the City Project Manager to reasanably
reflect construction. "Record Drawings" shall be prepared by )
revising the original drawings, or, where original drawings
cannot be satisfactorily revised for record purposes, by
preparation of appropriate new drawings. Each sheet shall be
clearly marked "Record Crawings" with the data.

N : \
1,50 0
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