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EASEMENT, AGREEMENT AND COVENANT
tf{z7lo=z

This Easement, Agreement and Covenant (“Agreement”) is made by and between the

City of Albuquerque, a New Mexico municipal corporation (the "City™) whose address is P. O.
Box 1293, Albuquerque, New Mexico 87103, and Hunt Uptown Il L.L.C., a New Mexico limited
liability company (“Hunt") whose address is 4401 N. Mesa, El Paso, Texas 79902, and is made in
Albuquerque, New Mexico as of the date executed by the parties hereto.

Recitals:

A, Hunt is the owner of the following described real property located at the
southeast corner of Louisiana Boulevard NE and Indian School Boulevard NE, Albuguerque,

New Mexico (the “Hunt Property”):
Tract A of the Plat of the northwest quarter, Section 18, Township 10
north, Range 4 east, NMPM recorded on April 1, 1853 in Vol. D1, Folio
86, in the office of the Clerk of Bernalillo County, New Mexico.

B. The New Mexico State Highway and Transportation Department (the “SHD") and
the City are in the process of constructing roadway and storm drainage improvements for
Americas Parkway which bisects the Hunt Property, including a storm drainage inlet structure
within the roadway, a storm drainage pipe from the inlet structure and a temporary drainage
pond (the “Temporary Pond”) 1o be focated upon the portion of the Hunt Property described on
Exhibit “"A” attached hereto (the “Easement Property”). Hunt has granted to the SHD a
temporary work permit authorizing the use of the Hunt Property to construct the Temporary
Pond (the “Work Permit”);

C. The drainage pipe, draining into the temporary pond will eventuaily connect to a
storm sewer line in the Indian School Boulevard right-of-way (the “Permanent Facilities”),
however, since Hunt has not determined how the Hunt Property will be developed, it is
premature to construct the Permanent Facilities;

D. To accommodate the temporary situation, the parties are entering into this
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NOW, THEREFORE, for good and valuable consideration, the parties agree as follows:

1. Grant of Easement, Hunt grants to the City an exclusive, temporary easement

(the “Easement”) over the Easement Property for purposes of construction and maintenance,
only in accordance with the terms hereof, of the Temporary Pond (the “Improvements®),
together with the right of the City to enter upon the Easement Property at any time for the
inspection, installation, maintenance, repair or modification of the Improvements and the right to
remove trees, bushes, undergrowth and any other obstacles upon the Easement Property if the
City determines that they interfere with the appropriate use of the Easement.

Hunt covenants and warrants that it is the owner in fee simple of the Easement Property
and that it has a good and lawful right to convey the Easement free from all encumbrances
except encumbrances of record and taxes due and owing to the Treasurer of Bemnalillo County,
and that Hunt will forever warrant and defend the title to the Easement Property against all

claims from all persons or entities.

2, Maintenance of Improvements. Hunt will be solely responsible for constructing,

maintaining, repairing and, when required, removing the Improvements, all in accordance with
standards required by the City Engineer and the approved Grading and Drainage Plan H-18-
D72 on file at the City Engineer's office. A sketch of the Improvements is attached as Exhibit
“B" and made a part of this Agreement. Hunt will be responsible for paying all related costs.
Hunt will not permit the Improvements to constitute a hazard to the health or safety of the
general public or to interfere with the City's rights granted herein. Hunt will conform with all

applicable laws, ordinancss and regulations.

3 ‘Removal of improvements and Termination of Easement. Upon completion of -

the Permanent Facilitles, in accordance with plans approved by the City Engineer, and upon
acceptance of the Permanent Facilities by the City Engineer, Hunt shall remove the

Improvements, at its expense, and the Easement shall terminate. In the event the Easement
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is incorporated into a City approved subdivision plat termination of the Easement shall be
subject to a vacation action by the City Development Review Board or a successor body.

4. Demand for Repair, Modification or Removal. The City may send written notice

(*Notice™) to Hunt requiring Hunt to repair, modify, or remove, pursuant to the preceding
paragraph, the Improvements within fifteen (15) days of the Notice (the “Deadline”) and Hunt will
comply promptly with the requirements of the Notice. Hunt will perform all required work by the

Deadline, at Hunt's expense.

5. Failure to Perform by Hunt and Emergency Work by City. If Hunt fails to comply

with the terms of the Notice by the Deadline, or, if the City determines that an emergency
condition exists, the City may perform any necessary work o the Improvements (the *Work™),
and the City shall have the right to enter upon the Easement Property at any time to perform
such Work without liability to Hunt. If the Work affects the Improvements, the City will not be
financially or otherwise responsible for rebuilding or repairing the Improvements. Hunt will
promptly repair the Improvements to the City’s satisfaction. The cost of repairing the
Improvements will be paid by Hunt,

6. City Lien Right Upon the City performing any Work, the City may assess Hunt
for the cost of the Work and for any other expenses or damages which result from Hunt's failure
to perform. Hunt agrees to promptly pay the Clity the amount assessed. If Hun! fails to pay the
City within thirty (30) days after the City gives Hunt written Notice of the amount due, the City
may impose a lien upon the Hunt Property for the total resulting amount.

r Assessment. Nothing in this Agreement shall be construed to relieve Hunt its
heirs, assigns and successors from an assessment against the Hunt Property for improvements

to the Hunt Property under a duly authorized and approved Special Assessment District. The
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parties specifically agree that the value of the improvements will not reduce the amount |
assessed by the City.
8. Nolice. For purposes of giving formal written notice to Hunt, Hunt's address is:
Hunt Uptown I}, L.L.C.
Attn: Thomas Waggoner
4401 N. Mesa
El Paso, Texas 78902
Notice may be given to Hunt either in person or by mailing the notice by regular U.S.
mail, postage paid. Notice will be considered to have been received by Hunt within 3 days after
the notice is mailed if there is no actual evidence of receipt. Hunt may change Hunt's address

by giving written notice of the change by certified mail, retumn receipt requestad, to the City

Enginser at P.O. Box 1293, Albuguerque, New Mexico 87103.

9. Indemnification. Hunt agrees to det;end. indemnify and hold harmiess the City, its
officials, agents and employees from and against any and all claims, actions, suits or
proceedings of any kind brought against said parties as a result of Hunt's use of the Easement
Property. To the extent, if at all, Section 56-7-1 NMSA 1978 is applicable to this Agreement,
this Agreement to indemnify will not extend to liability, claims, damages, losses or expenses,
including attomey's fees, arising out of (1) the preparation or approval of maps, drawings,
opinions, reports, surveys, change orders, designs or specifications by the indemnitee, or the
agents or employees of the indemnitee; or (2) the giving of or the failure to give direction or
instructions by the indemnitee, where such giving or failure to give directions or instructions is

the primary cause of bodily injury to persons or damage to property.

10. Term. This Agreement shall continue until terminated pursuant to Section 3

above.
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11.  Binding on Hunt's Property. The covenants and obligations of Hunt set forth
herein shall be binding Hunt, its heirs assigns and successors and the Hunt Property and
constitute covenants running with the Hunt Property until released by the City.

12. Entire Agreement. This Agreement contains the entire agreement of the parties

and supersedes any and all other agreements or understandings, oral or written, whether

previous to the execution hereof or contemporaneous herewith.

13.  Changes of Agreement. Changes to this Agreement are not binding unless

made in writing, signed by both parties.

14.  Construction and Severability. If any part of this Agreement is held to be invalid
or unenforceable, the remainder of the Agreement will remain valid and enforceable if the

remainder is reasonably capable of completion.

15. Captions. The captions to the sections or paragraphs of this Agreement are not
part of this Agreement and will not affect the meaning or construction of any of its provisions.

Hunt Uptown, II,L.L.C. a New Mexico
Limited lRability company

By: Hunt ELP, Ltd., a Texas Limited
Partnership, its Managing Member

By: HB GP, LLC, a Nevada Limited
Liability

By:

" utiverl ;"resldent
Dated: H !E‘){T;V
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HUNT'S ACKNOWLEDGMENT

STATE OF NEW MEXICO )
) s5.
COUNTY OF BERNALILLO )

This instrument was acknowledged before me on—hUU.n/wx\»-UL_ &, 2002, by
Gary B. Sapp, Executive Vice President, on behalf of Hunt Uptown || L.L.C., a New Mexico
limited liability company, Hunt ELP, Ltd., a Texas limited partnership, its Managing Member and

HB GP, LLC, a Nevada limited liabili mpany, General Partner.
Notary Public
y Commission Expires:
1.2005

CITY OF ALBUQUERQUE'

By: %‘
—'Efmlnlstratlve Officer

Dated 1l I?—‘)

APPROVED: Reviewed by:

3 0k

Diractor, Public Works Dept. : ity Engineer ' o
i) g e\m\\u" LA
CITY'S ACKNOWLEDGMENT W it 4

STATE OF NEW MEXICO )
)ss
COUNTY OF BERNALILLO )

is insfrument was acknowledged before me on 7] papndon 27 , 2002, by
" , Chief Administrative Officer for the City of Albuquergue, a New
exico municipal corforation, on behalf of the corporation.
Notary Publi
% C?;;‘mission Expires:
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| - EXHIBIT "A™

ACS ALUMINUM CAP STAMPED “20-H18. 198%”"
GEOGRAPKIC POSITION (NAD 1927
NM STATE PLANE COORDINATES (CENTRAL ZONE)
X=40d,802.33 Y=1,493.092.38 TRACT A
CADUND TO GRID FACTOR = 0.99965788 PLAT OF NW1/4,

SEC. 18, TT10N, R4E, N.M.P.A1.

DELTA ALPHA = -Q*10'59
NGVD 1929 ELEVATION = 5280.592
FILED: APRIL 1. 1353
(01-86)

NB9°58"33"F 193.48° ;
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3 TANGENT DATA
No.  DIRECTION  DISTAMCE
! " NO"3OUE 485
(N 0*022¢" W ) [ 477 )
”
T N89*43 09"W 173.41 T T T T T -
(NB9*43'19%W)
AMERICAS PARKWAY ROAD NE
( 703" R/VW)
CURVE DATA
. No. DELTA  TANGENT ARC  RADWS CHORD  CHORD BEARING
: Cl B9°SBIE*  19.32 . 30.58  19.33  27.35 N 45° 040" W
( §0° 000" ) 3036 ) (13.33 ) [27.34 ) (N 45°0224" W )
DESCRIPTION

A cortqin troct of lond situote within Bermalfllo County, Albuquerque. New Mexicos being and comprising o woster|y
portion of Troot A of the Plot of NFi/4. Seotjon 18, TOWNSHIP 10 NORTH: RANGE 4 EAST. N.M.P.M., <8 ths same la shown
ond deslgnated on the plat thersof, recorded In the office of the County Clerk of Bernallilo Caumty, New Mexloc on
April 1. 1953 In Yolume 01, Follo 88. end gice Peing g wosterly portion of the trect of land described In Quitclalim
Deed, recerded In tha offjce of the County Clerk of Bernclilic County. New Maxico on April 4, 2002 In Book Ad, Pagr
4450 oz Document Ne. 2002044557 and belng more porticuloriy described by New Mexlico Stote Plone Grid Bearings (Cemti

Zons NAQZ? Dotum) ond ground distgnces aos fol lows:

BEGINNING at the northwsst cormer of the tract heraln described. o polnt on the westeriy boundory !ine of sald troci B3
described In Duitclalm Deed and also being ¢ polnt on the sasterly right-cf-way line of Loulslone Boulevard NE. wher
the Albuguerque Clty Survey (ACS) monument “20-H18. 1989° ¢ 3-1/4 inch oluminum tablet set In top of @ concrete curbd =
having New Mexico Stote Plane Grid Coordinotes (Central Zone NAD 1927) of X=404.802.33 ond Y=1.493.092.3% becrs
NO4*J1°00"¢. a distonce of 1143.85 feet and from scid point of beginning ieaving sold easterly rignt-of-way line ond
running thence clong the northerly boundory line of the troct nerein described.

MBS*SB 33", o distonce of 133.48 feet to the northeost corner of the tract hersin descrlbed: thencod.

500°10°51"#. o distenoe of 207.66 feet to tho southeos! corner of the troct horoin described. a polnt on the southor!
boundary (Ine of aaid troct described In Qultclioim Deod ond glso belng o point on the northerly right-of-way |ine of
Amaricos Porkway Rood NE., thence rumning along the southerly boundory iins ¢f 80id Tract described In Quitclgim Deed
ond giso olong sald right—of-woy line., @
NBS*49°09°W, o distance of 1T3.41 feet to the scuthwest corner of sald tract described in OQuitciaim Deedl thance. zj_g_e_-g
NOO*30'17°E., o distonce of 4.88 feet to ¢ poInt of curvature non—tongant: thancs. A —
30.35 foet clong the arc of o curve to the right having o rodius of 19.33 feet ond o chord which bears N45°10°40°Y, o

———=2
distonce of 27.33 +set to a paint of non-tangency on the westeriy boundary line of sold troot deacribed In Quitclalm 8
Oved and clso belng o point on the sasterly rightT-of-woy Iine of Loulsiono Boulevard NE. thence ruwing olong the E
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woster |y boundary line of acid tract cescribed in Quitclaim Deed and alaso elong s01d right-of-woy |Ina.
NOO*01°27°¥, @ distence of 182.89 foet to the polnt ond plece of beginming.

Troct oontolns 39.861 sguore feet o 0.9151 ocre. more o [eas.
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