L _ : Q 5097099 h DRAINAGE COVENANT ISLQ

This Drainage Covenant, petween Coca-Cela / Dr. Pepper of Albuquercue
("Qwner”), whose address is 205 Marquette Ave NE Albuquercue
the City of Albuquerque, New Mexico municipal corporation (' City™),
address 1is P.0. Box 1293, Albuquerque, New Mexico 87101,
Albuquerque, Barnalillo County, New Mexico and is entered
Owner signs this Covenant.

, and
whaoge
is made in
into as of the date

1. Recital. Owmer is the owner of certain real property described as:
Tract 8-2p, Unit 2, Atrisco Business Park (7901 lLos Volcanes Road NW)
in Bernalillc County, New Mexico (the “Property™).
) Filed 2/2R/95, Rook 95-C, Page 69.
Pursuant to City ordinances. ragulations and other applicable laws, the
Owner ig required to construct and maintain certain Drairage Facilities on the

Proparty, and the parties wish to enter into this Agreement to establish the
obligatlions and responzibilitieag of the parties.

2. Description and Construction of Drainage Facilities. Owmer shall
congtruct the following "Drainage Facility" within the Property at Owner's
gole expenge in accordance with the standards, plang and specifications
approved by the City pursuant to Drainage File Neo. __K-10/D30 :

__Bamf?t:efdetennm_mmﬁ_ﬂ_:lwiram system
Filed 2/28/95, Book 95-C, Page 69

The Drainage Facility is more particularly described in the attached

Exhibit A. The Ouwmer will not permit the Orainage Facility to constitute a
hezard to the health or safaty of the general publiec.

3. Maintenance of OUrainage Facility. The Owner wili maintain the Drainage

Facility at Owner's cogt in accordance with the approved Orainage Report and
plans.

SR

4, City's Right of Zntry. The City has the right to enter upon the

Property at any time and perform whatever inspectlon, maintenance or repair of
the Drainage Facllity it deems appropriace, withuul llabiliiy &

Llity t2 the Oumar

S. [Demand COr GONSLTUCTLUN UL fepalc.  siw ceuy wey  sweia
("Motice”) to tue Owner requiring the Owner to congtruce or repair the
Drainzge Facility within days ("Deadline™) of receipt of the Notice, a=
: provided in Section 11, and the Owner will comply promptly with the

: requirements cf the Notice. The Owner will perform all required work by the
Deadline, at Owner's sole axpensa.
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6. Fajlure to Perform by Owner and Emargency Wocrk by City. If the Owner
fails to comply with the tarms of the Notice by the Deadline, or if the City
datermineg that an emergency condition exists, the City may periorm tne work
itaelf. The Clty may assess the Owner for the cost of the work and for any

! other expenses or damages which result from Ownecr's failure te perform. The
: Cwner agrees promptly to pay the Clty the amount assessed. If the Owner fails
: to pay the City within thirty (30) days after the City gives the Owner written

notice of the amount due, the City may impose a lien against Owner's Property
for the total resulting amount.
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7. Liability of City for Repair after Notice or as a Result of Emecxency.
The City shall not be liable to the Qwner for any damages regsulting from the
City's repair ar maintenance following notice to the Owner as required in this
agreement or in an emergency unless the damages are the result of the reckless
conduct or gross negligence of the City.

8. Indemmification. Qwner agrees to indemnify and save the City, its
officialyg, agents and employees harmless from all claims, actions, suits and
proceedings arising out of or resulting €rom the Qwner's negligent

maintenance, construction. rcepair or use of the Drainage Facility. To the
extent, 1f at all, Section S56-7-1 YMSA 1978 is applicable to this Agreement,
this Agreement to indemnify will not extend to liability, eclaims, darages,
losgses or expenses, including attorney's fees, arising out of (1) the
preparation or approval of maps, drawings, opinions, reports, surveys, change
orders, desizns or specifications %y the indemnitee, or the agents or
employees of the indemnitee; or (2) the giving of or the faillure to give
direction or ingtructions by the indemnitee, whare such giving or failure %o

give directlons or instructions ig the primary cause of bodily injury to
persons or damage to proparty.

9. Canceliztion of Agreement and Release of Covenant. This Agreemant may
be released if the Drainage Facility is no longer required for the protection
of the public health, safety and welfare by the City filing a "dNotice of
Raleasa™ with the Bermalillo County Clerk. The MNotice of Releagse must be
signed by the City's Chief Administrative Ofiicer, or his designee, and the
approval of the City Hydrologist must te endorged thereon.

10. Agsegsment. Nothing in this agreement shall be construed to reliave
the Owner, his heirs, asgszigus. and succesgotrs from an asgessment against
Ownec's Property for improvements to the property under a duly authcrized and
approved Special Assassment District. The pacrties specifically agree that the
value of the Drainage Facility will not reduce the amcunt zdsesged by the Gity.

11. Hotice. For purposes of given formal written notice tc the Owner,
Owner's address is:

Coca-Cola / Cr. Pepper of Alluquerque
205 Marquette NE
—Albuquergue. N4

Notlice may be given to the Owner
notice by regular U.S. mail, postage peid.

hmmer maomlisnd e Llme Meanaas s
WaAMIY L RwwATEE Wy b wEIIWe W

either in person or by mailing the

¥otice will be considered to have
Lihin thros days after the notirce ie majlad iFf
there i3 no actual evidence of recaipt. The (Owner may change Owner's address
by given written notice of the change by Certifiad Mall, rteturn receipt

requested, to the City Public Works Department, P.J. Box 1293, Albuquergue,
Hew Mexico, 87103,

12. Term. This Agreement shall continue until terminated by the City
pursuant to Section 9 above.

(Approved by Legal Dept.

33 tc form only 06/90)
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13. Binding on_ Owner's Property. The covenants and obligaticns of the

" owner said forth herein oshall ©e binding on Owner, its heirs, personal

tepregsentatives, assigns and sguccessors and on Owner's Property and shall
constitute covenants running the Owner's Property until released by the City.

1l4. Entire Agreement. This Agreement contains the entire agreement of the
parties and suparcedes any and all other agreemaents or understanding, oral or
written, whether previous to the execution hereof or contemporangous herewith

regarding this subject matter.

15. Changes to Agreement. Changes to this Agreement are not binding unless
made in writing, signed by both parties.

16. Construction and Saverability. TIf any part of this Agreement is held
to be invalld or unenforceable., the remainder of the Agreement will remain

valid and enforceable if the remainder is reasonably capable of completion.

17. captions. The captions to the gections o paragraphs of this Agreement
are not part of this Agreement and will not affect the meaning or construction

of any of its provisions.

OWNER:
Y N Y
Itg: Project Manager

Dated:  Auqust 21, 1955

New Mexico 3

¢ Bernalilla ) %

This

STATE OF

COUNTY Q

on
Thomefiguageiny instrument was acknowledged before me whie _21St day

of August , 199 5 , Iby name of person:) Kenneth G. Abbott ,
fticle or capacity, for instance "prasidefni" or "owner":1 Project Manager
of [Subdivider:i Coca-Cola, Dr Pepper of Albuquercue
——tiobavy-tablic v
OFFICIAL SEAL {

My Commission EZxpiress[T _ ANITA WIECHANN

NCTARY #UELIC <o
STATEZ OF NEW MEXICO S ;ré:'? 3
My Commission Expires é& ‘:VI | z::f‘: :
CITY OF ALBUGUERQUE: P -~
L
Approved: 23
- o
By: =+ & &
Title:” - E‘Q
Dated: =
(EXHIBIT A ATTACHED)
(Approved by Legal Dept.
as to form only 06/90)
(WP+124529)
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