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AGREEMENT AND COVENANT

This Agreement and Covencnt ["Drainage Covenant’), between the Cily of
Albuguerque, New Mexico ["City") and Mesa Dal Scl, LLC., a New Mexico limited liability
company {"Mesa")is made in Albuguerque, New Mexico and is enteredinio as of the date
of recording this Agreement with the Bernalilo County Clerk.

RECITALS:

Al Mesa, and/orits affiictes, are the owners and the developers of the Mesa del
Sol master planned community (the "Project”), a portion of which is the first phase of the
employment center of the Project {the "Phase | Employment Center Property”) which is
described as follows:

All of the property, excepl Tract 24. as shown and described on the Bulk Land
Flat for Mesa del Sol Innovation Park filed in the Bemalillo County, New Mexico
real estate records on September 13, 2007, in Plat Book 2007-C, Page 0289,
Document No. 2007

B. This Agreement and Covenant is limited to the Phase | Employment Center
Property,
C. Mesa, together with the other parties consenting to 1his Drainage Covenant,

are the owners of ihe Phase | Employment Center Property;

b A The Phase | Employment Center contains parcels which will have drainage
improvements constructed thereon, including drainage retention ponds (the “Draincge
Improvements”) and will have recreational uses, including frails [the "Recreational
Improvements"), which parcels are referred to herein as the "Open Space Parcels";

El The Open Space Parcels creafed on the Innovation Park Plat are: {1] those
carcels designatedas 0S-1, 0S8-2, 05-3, and OS-4: and (2) those portions of the remainder of
the Phase | Employment Center Property upon which Drainage Improvements have been
constructed and/or public drainage easements have been granted to the City, which
portionsshall be further defined as needed when the Phase | Employment Center Property is
further subdivided and these areas are given "OS" designations and identified on a
supplement to this Drainage Covenant in the form as atiached as Exhibit AT

F. The OpenSpace Parcels are currently owned by Mesa, but will be conveyed
in the future fo an incorporated association of owners of the propery within ihe Phase |
Employment Center (the "Association”};

G. The Drainage Improvements will be maintained by Mesa, until such time as the
Open Space Parcels are conveyed fo ihe Association, at which fime they shall be
mainiained by the Association;

H. The City has been granted drainage easements by plat dedication (the
"Drainage Easements”) over and across the OpenSpace Parcelsto permii the discharge of
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‘public” storm waters on to the Open Space Parcels, and io give ihe City the nght to
maintain the Drainoge Improvementsin the event that Mesa, or ihe Association, fails ic do
so. The current Drainage Improvements are those shown on Exhibit "B8". The ferm Drainage
Improvements shall include those shown on supplements to this Drainage Covenantin the
form as attached as Exhibit "A",

NOW THEREFORE, the parties agree as foliows:

1 Mesa's Responsibilily for Draingge Improvements. Mesa will be solely
responsible for constructing, maintaining, repairing and, if required, modifying the Drainage
imgrovernents, allin accordance with standards required by the City as per the approved
Draoinage Analysis Reportfs on file at the City Engineer's office, as well as fulure drainage
reperis approved by the City Engineer for portions of the Phase | Employment Center
Property which will be identfified on Supplements to this Drainage Covenantin the form as
attached as Exhibit "A". Mesa will be solely responsible for paying all related costs. Mesa will
not permit the Drainage Improvements to constitule a hazard to the haalth orsafety of the
general public. Mesa will conform with all applicable laws, ordinances and regulations.

Mesawillbe furtherresponsitle for ensuring that, within 96 hours of the cenclusion of
any single starm event, where the storm's “conclusion is reasonably determined by the City,
the pond water surface will be 18" or less in depth. In the event of successive and
overlapping storm events, this requirementis applicable to the last and most recent storm
event.,

2 Demand for Repair, Modification or Removal, The City may send wiiiien
¢ ("Notice”) to Mesa requiring Mesa io repalr or modify 1he Drainage Improvements
within sixty {60) days {"Deadling"} and Mesa will comply promptly with the requirementsof
the Notfice. Mesa will perform all required work by the Deadline, at Mesa's sole expense.

g Failure to Perform by Mesa and Emergency Work by City. if Mesa fails to
comply withthe lerms of the Notice by the Deadline sialed, or, if the City determines that an
emergency condition exists, the City may perform the work itself. The City then may cssess
Mesa for Ihe cost of the work and for any other expenses or damages which result from
Mesa's failure to perform. Mesa agrees promptly to pay the City the amount assessed. If
Mesa fails to pay the City within thirty (30) days affer the City gives Mesa writien nofice of the
amount due, the City may impose ¢ lien against the Phase | Employment Cenier Property,
exceptfor Tracts 12-A and 1 2-B, Mesa del Sol InnovationPark, forthe total resuling amouni

4. City Use of OpenSpace Parcels, The City has theright to enter upon the Open
Space Parcels at any time and perform whatever inspection, instaliotion, maintenoncs,
reparr, or medification of the Drainage Improvements ["Work") it deems apprepriate
without liability to Mesa pursuant to the terms hereof, If the Work affects the Recreationa
Improvements the City will not be financially or otherwise responsible for rebuilding o
repairing the Recreational Improvements. Mesa will promptly repcir the Recreational
Improvements to the City's safisfaction.  The cost of repairing the Recrectional

Improvements will be paid by Mesa.




5. Cancellation of Agreement and Release of Covenant. This Agreemenimay
be canceled and Mesa's covenantsreleased by the City at will by the City mailing to Mesa
nolice of the City's intention to record a Cancellation and Release with the Bernaliio
County Clerk, The Cancellationand Release will be effective thirty (30) days after the dale
of mailing the notice to Mesa uniess alater date is stated in the notice or the Cancellalion
and Release. After the effective dale, the City will record the Cancellaticn and Release
with the Bernalillo County Clerk. No such cancellction shall prevent Mesa's confinued use of
the Open Space Parcels for the Drainage Improvements.

6. Assessment. Nothingin this Agreementshail be construed to relieve Mesa, ifs
heirs. assigns and successors from an assessment against the Phase | Employment Center
Property for improvements under a duly outhorized and approved Special Assessment
District.

/. Notice. For purposes of giving formal wiitfen nofice fo Mesa, Mesa's address is:

Mesa Del Sol, LLC.
801 University Blvd. SE Suite 200
Albuguerque, NM 87106

Notice may be given to Mesa either in person or by mailing the nofice by regutar U.S. mail,
postage paid. Nofice will be considered to have been received by Mesa within 3 doys after
the notice is mailed if there is no actual evidence of receipt. Mesa may change Mesa's
address by giving written notice of the change by cerfified mail, retum receipt requested, to
the Cily Engineer at P.O. Box 1293, Albuquergue, NewMexico 87103.

8. Indemnification. Mesa agrees to defend, indemnify and hold harmiess the
City, its officials, agenis and employees from and against any and all claims, actions, suits or
proceedingsof any kind brought againstsaid parties as a resulf of Mesa's negligence, acts,
or emissions in use of the Drainage Improvements. To the extent, if at all, Section 56-7-1
MNMSA 1978 is opplicable to this Agreement, this Agreement to indemnify will not extend to
liability, claims, damages, losses or expenses. including attorney's fees, arising oui of the
negligence, acts, or omissions of the Cily, its officers, employees or agents.

2 Term. This Agreement shall cantinue until revoked by the City.

10. Binding on Mesa'sProperly The covenantsand obligations of Mesasei forth
nerein shall be binding on Mesg, its affiliates, ifs heirs assigns and successors and on the
Phase | Employment Center Property and constilute covenants running with Phase |
Employment Center Property untit relecsed by the City,

1. Assignmentto the Association Mesaintends to assign its fights and obligations
puisuant 16 this Drainage Covenani fo the Association, which assignment shail require the
consent of the Cify which consent shall not be unreasonably withheld. Upon such
assignment and assumption by the Associalion of Mesa's obligation set forih herein, Mesa
shall have ne further obligation hereunder.

12.  Enfire Agreement. This Agreement conlfains the entire agreemeri of the
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parties and supersedes any and all other agreements or understandings, oral or written,
whether previous to the execution hereof or contemporaneous herewith.

13. Changes of Agreement Changes fo 1his Agreement are not binding uniess
made in writing, signed by both parties,

14. Construction and Severability. If any part of this Agreement is held io be

invalid or unenforceable, the remainder of the Agreement will remain valid and
enforceable if the remainder is reasonably capable of completion.

15. Captions. The captlions fo the sections or paragraphs of this Agreement ore
not part of this Agreement and will not affect the meaning or construction of any of iis
provisions,

MESA;

Mesa Del Sol, LLC., a
New Mexico limited liability company

8y:  FC Covingfon Manager, LLC, a New Mexico
Limited liability company, Sole Member

By: Forest City NM, LLC,, a New Mexico
limited liability company, Member

By: Fores, ley Commercicl Groug, Inc., an
Ohi rohon Sole Member

)‘{érry R?ikll’\ V|re President

STATE OF NEW MEXICO )
}ss.
COUNTY OF BERNALILLO )

This instrument was acknowledged before me on the ﬂ day of June, 2008, by
Hairry Relkin, Vice President of Forest City Commercial Group, Inc., as Sole member of Fores!
City NM. LLC, a New Mexico limited liability company, as member of FC Covingion
Manager, LLC, o New Mexico limited liability company, Sole MamberofMesa delSel, LC. a
New Mexico limited Tiability company.

0/o- /o5

My Commission Expires




APPROVED: \

o U%
—/‘L:// 5 A
Richard Dourte, City Engineer
Dated: 2- 25 = & 04)
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CITY'S ACKNOWLEDGMENT

STATE OF NEW MEXICO )
) ss
COUNTY OF BERNALILLO )

This. insfrument was acknowledged before me on June .Zii 2008__ by
¢ ; City Engineer. Planning Department, for the Cily of
Albuguerque, a New Mexico municipal corporation, on ?eholf of the corporation.
7-5-2610 i 0
My Commission Expires NoTary Public v
z Gl ~ s d
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A /= LISA CORNESO
NOTARY m!ﬂﬂqmm
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CONSENT

Mdels, LLC, ol New Mexico limited liability company, is an offiliate of Mesa, and is the owner
of Tract 4-C, Mesa del Sol. more legally described below, and hereby consents to this
Agreement and Covenant encumtsering Tract 4C:

Tract 4-C of the Plat of Tract s 4-A, 4-B & 4-C, MESA DEL SOL, as the same is shown

and designated on the plat thereot, filed in the Office of the County Clerk of
Bernalilio County, New Mexico, on June 22, 2004, in Map Book 2004C, Falio 197

Mdels,. LLC, a New Mexico limited liability company

By: FC CovinglonModels Manager, LLC, and a New
Mexico limited liability company, Member

By: Forest City NM, LLC, a New Mexicol
limited liability company, Member

By: Forest City Commercial
Group, Inc., an Qhio corporohon
Sole Mem er

By:

?’mrry R\alkm
Vice President

STATE OF NEW MEXICO )
Jss.
COUNTY OF BERNALILLO )

The foregoinginstrumentwas acknowledged before me on June f 2008, by Hamy
Relkin, Vice President of Forest City Commercial Group, Inc..an Ohio corporaiion, as Sole
Member of Forest City NM, LLC, a New Mexico limited llability company, as Member of FC
Covington Mdels Manager, LLC, a New Mexico limited liability company, as Me*nbef of
Masa-innovation Park Building 2, LLC, o New Mexico limited obllny company. &

My Commissipn Expires:

A2 20107 '
BNCR




CONSENT

Mesa-innovation Park Building 2, LLC, a New Mexico limited liability company, is an affiiale
of Meso, and is the owner of Tract 1-A, Mesa del Scl. more legally described below, and
hereby consents i this Agreement and Covenant encumberingTract 1-A:

Tract 1-A, Mesadel Sal Innovation Park, as the same is shown and designated
on the Plat of Tracts 1-A, t-B, 2-A, 2-B, OS-5 & OS-6, recorded in the Bernalillo
County, New Mexicoreal estaterecordson April 11, 2008, in Plat Book 2008-C,

Page &%
MESA-INNOVATION PARK BUILDING 2, LLC, a New Mexico
limited liability cempany
By:  FC Covington Park Building 2 Manager, LLC, aNew
Mexico limited liability company, Member
By: Forest City NM, LLC, a New Mexico |
limited liability company, Member
By: Forest City Commercial
Group, Inc., an Chio corporation
So%ey\d&mber
By, = Q&. \\__\
Harry Relkin
Vice President
STATE OF NEW MEXICO )

Jss.
COUNTY OF BERNALILLO )

The foregoeing instrumentwas acknowledged before me on June é , .: gODB, by Hary
Relkin, Vice Prasident of Farest City Commercial Group, Inc.,an Ohio corporation, as Sole
Member of Forest City NM, LLC, a New Mexico limited liability company, as Member of FC
Covinglon Park Building 2 Manager, LLC, a New h
Member of Mesa-Innovation Park Building 2, LLC

My Commissicp Expires:




CONSENT

MOLINA HEALTHCARE, INC., a Delaware corporation, is the owner of Tract 12A, Mesa del
Sol, more legally described below, and hereby consents to this Agreement and Covenant

encumbering Tract 12A:

Tract 12-A, Plat of Tracts 12-A & 12-B, Mesa del Sol Innovation Park, as the
same is shown and designated on the Plat of Tracts 12-A & 12-B, Mesa del Soi
Innovation Park, recorded in the Bernalilo County, New Mexico real eslale
records on February 29, 2008, in Plat Book 2008-C, Page 38, as Document Ne.,

2008023129
MOLINA HEALTHCARE, INC., a Delaware corporation

svi dibbodly St

Nome_Selvadr &0 H'erres
Title_Directne, Fae/l e

STATE OF __[f1A[TEAIA )

COUNTY OF _LiC fra) LER ) _
Jung 2

The foregoing instrument was acknowledged before me on ., 2008, by

Ay GuNLLed 2 cas _{NPEVE OF FREif DES of Molira

Healthcare, Inc., a Delaware corporation.

fod o

Notﬁlry PUblic ”

My Commission Expires:
Noverigaz 27, 2440

MO C. RAMOS
COMM. # 1708880
ANOTARY PUBLIC-CALIFORNIAQ)

LOS ANGELES county (]
My Commissian Explrag
November 23, 2010




EXHIBIT "A"

FIRST SUPPLEMENT TO
AGREEMENT AND COVENANT

This SUPPLEMENT TO AGREEMENT AND COVENANT ("Supplement") is made as of
this day of . 200___ and supplements that certin Agreement and Covenant
entered into by and between the City of Albuquerque (the "City") and Mesa del Sol, LLC, a New
Mexico limited liability company ("Mesa") dated November . 2007, and filed in the Bernalillo
County, New Mexico real estate recordson November ___~ 2007 in Book Page
(the "Drainage Covenant"), as follows:

1. The term "Open Space Parcel" as used in the Drainage Covenant includes those
parcels described on Exhibit(s) and :
2. The term "Drainage Improvements"as used in the Drainage Covenant includes

those improvements shown on Exhibit(s) , and

3 Drainage Reports include the following:

Executed as of the day and year first set out above.

CITY OF ALBUQUERQUE, a
New Mexico Municipal Corporation

By:
Its

MESA DEL SOL, LLC., a
New Mexico limited liability company

By: FC Covington Manager, LLC, a New Mexico
limited liability company, Member

By: Forest City NM, LLC, a New Mexico
limited liability company, Member

By: Forest City Commercial Group,
Inc., an Ohio corporation, Sole
Member

By:

Harry Relkin
Vice President

H:Moresteity\Development\Drainage Covenant Phase | Employment final.doc\6/2/2008 $:26 AM
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MESA DEL SOL INNOVATION PARK PHASE 2- BASIN CALCULATIONS
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ORAINAGE MANAGEMENT PLAN

GENERAL

This submittal b5 a revision & praviously epproved Mesa dal Sl lnnovation Park Bulk Land Plat, Drainags Managemen! Plan
(Engineer's Stamp Dabe §-8-07, COA Hydro File # R1GD0ST). K describes the drainage scheme for Phase 2 of the Mesa del
Sdl Innovetion Park, This phasa of the Employment Canter development ls located within tha Mesa Top, which | & tlosed

basin, and ks adfacent to sivers minor natural playas. Under s condition, no surface stormmste: escapes bo the Therss
amyo, fha Rio Grande or any other surfece drenege system.
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ENGINEERING

This drainage managemerd ptan will sarve s guidelines for uiimale pond sizing, prading thioughout the +560. 3]
provide B drainage framevork witin each drainege erse. In eddiion, this drainage manegement plsn respacts s intinsic
ratural vahuo of tha exame and unrue kandscapa whis sddressing water quelty poals,

HYDROLOGY
The Mesa Top ks part of & unique hydlogic ares for Albuquergue which consists of many existing playas. The existing
playes have sufficient storege capecty very infrequent n the range of the 500-year storm

everl Per the Level B Masisr Plan, the existing 100-yesr design siorm generates epproximatsly 380 scre foef of nnoff, wel
telow tha calculated 2500 ac-i. capacty of te existing playa systom. The Ciy of Aluquarus design crlaria establishad by
the creinage ordinance and the Design Process Manual (DPM) section 22, does not adequataly axdress drainaga

for the Empk t Cantar amma, speciically the playa condiion.
The logy selected for hydrokog of the sits for both exdsting and proposed developmend conditions is e
100-yar, 10-day storm evant to sizs the retention ponds, whila e same irequency and 6-hour durtion storm wes wsed i
dreinage plping, inlet dasign, stc.
mmmﬂmmmummmdwmmmmm
Infiration devicas. I{ is considoenad thal with monlioning of by s,
ﬁswmw that tha Sosign evont for o poncs may boreduood.

strwccomnms

— Cumently, here ar a number of crainege foofltes serving tha Masa del Sol developmant, including e tsmporary retention
pond aasi of Advent Solar, snd two permanard etention ponds serving the Aluquergus Studios sie. Tha remalnder of te

I Empheyment Caior witi e Fhiasa 2 bouncery continues o dradn o the edsting pleya systam iocaled sasl of Universiy

OBM‘. Thesa undevsiopod e7aas tonsist of siopes moging from mild (kess then 5%) to axdremely Rt (lsss than 0.5%). The
mGMINWMMmmeaWMWMmammMMM

( approved Lavel B Master Plan.

Emfosmcommna
Tha Empioyment Canter Phase 2 consiss of 580+ i
develnpment. R roommandad by te Leve! B Mastsr Plan tat on-aits retention ponds be used as the primary storm water
management Mmathod for tha Mesa Toy erea. T proposed system would consist of an enginesred remntion pond system
which would locats many fatstion ponds Staigicaty Throughut the devekcament,
Dua fo tha flet slopas associatid wih b besa Top, collecting end ratalning daveloped funoff onsits I tha most pracicsl
approach o storm weter managemont, 25 0ppesad io 2 single ponding srea, This plan proposes regionsl ponds within the
identified open space aras el an distributed throughout the community el locations approgriate 1o sarve ceveiopment.
&mpmhpvmedmmmmunymmdnmﬁmwmmmmm Thass Distrbutad
Retantion Imigation/lfitration Ponds (ORIPs) am proposed s the primary drainage management mathad for B Mesa Top
walbrshed. This eppruach fs somewnal mooular and scalsbis aliowing these ponds fo be centrally locaiad within each
drainag are and sed ko meel B jocal off volume for the arsa. This 6338 of o 4 Cosign
makes the DRIP sysiam applicable 1 2 perts of e plays bash aren.
Discharge genarated by s Employment Carmer wil drain directly into DRIPS locatad cantrally along esch drainage area
(a0 tabeisd 85 0psn spacs). Thess tonds wil be sized o accepl drainaga Saveluped by the 100-year, *0-day stom event.
Thes deveioped lend restments ki sach ook wave consanvatively analyzed e 90% lend trealmen D and 10% land
treatment C {506 MESA DEL SOL INNOVATION PARK PHASE 2 DRAINAGE AREA CALCULATIONS tabls). This table
dapicts the proposad 10-day b for drainage area, Ponds nege Breas have boen sood
10 acoommodts the assocsted voiume of runoff gensratad within the alotisd spacs. Drainage from sach st B the
adjacer roade within the drainage erea will be conveysd 1 the DRIPy via surface fow and stom dreins.
The DRIP scham is intandad to ba muit-zse. Thesa ponds shaf serve 8s permanent drainage outfels, which &7 slso
visualty eesthedc and will incude open space rals, recreational areps, sittng arees, waler fountaing, xenscaping, and widin
habitat The DRIP system Tt & proposec for e employment tentec area closaly msambies the exsting drinage shaton

present in this ares. This solution bs practical and viable mathod for stormwater the Center
Mesa Top arsa.

CONCLUSION

‘This drainaga submital has been prepansd In actondance with the spproved Lavel A and Level B master plans sssociated
wht the Masa dol Sol dovelopmant. This plen the prapsed g6 ConCepts essociatad wih
tha Phasa 2 boundary within the Cantst. The of thase concapts would resullin the s

retsaton of thé 100 y1, 10 day slom event. With this subimittal we s requesting COA tydmiogy depariment approwval in

suppont of DRB approvel for the ‘BULK LAND PLAT FOR MESA DEL SOU INNOVATION PARK Ir,

LEGEND

EMPLOYMENT CENTER BOUNDARY

CX. DRAINAGE BASIN BOUNDARY

Fx FLOW DIRECTION

PROPOSED DRAINAGE BASIN BOUNDARY
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