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AGREEMENT AND COVENANT

This Agreement and Covenant ("Drainage Covenant’), between the Cily of
Albuguerque, New Mexico ("City") and Mesa Del Sol, LLC., a New Mexico limited liability
company ("Mesa”)is made in Albuquerque, New Mexico and is enteredinto as of the daie
of recording this Agreement with the Bernalilo County Clerk.

RECITALS:

A. Mesa, and/orits affiiates, are the owners and the developen of the Mesa del
Sol master planned community (the ‘Project’), a porticn of which is the first phase of the
employment center of the Project {the "Phase | Employment Center Property") which is
descriped as follows:

Aliof the property, except Tract 26, as shown and described on the Bulk Land
Plal for Mesa del Sol Innovation Park filed in the Bernalillo County, New Mexico
real estate records on September 13, 2007, in Plat Book 2007-C., Page 0289,
Document No. 2007

B. This Agreement and Covenantis limited to the Phase | Employment Center
Property.
£, Mesa, together with the other parties consenting to this Drainage Covenant,

are the owners of the Phase | Employment Center Property:

D. The Phase | Employment Center contains parcels which will have drainage
improvements constructed thereon, including drainage retention pondis (the “Drainage
Improvements”l and will have recreational uses, including frails (the "Recreational
Imgrovements’), which parcels are referred to herein as the "Open Space Parcels”;

E. The Open Space Parcels created on the Innovation Park Plat are: (1) those
parcels designatedas OS-1, 08-2, 0$-3, and ©5-4: and (2) those portions of the remainder of
the Phase | Employment Center Property upon which Drainage Improvements have been
constructed and/or public drainage easements have been granted to the City, which
portions shall be further defined as needed when the Phase | Employment Center Property is
further subdivided and these areas are given "OS" designations and identified on o
supplement to this Drainage Covenant in the form as atfached as Exhibit "A"

F. The OpenSpace Parcelsare currently owned by Mesa, but will be conveyed
in the future te an incorperated association of owners of the property within the Phase |
Employment Center (the "Association’);

G. The Drainage Improvements will be maintained by Mesa, until such time as the
Open Space Parcels are conveyed to the Association, af which fime they shall be
maintained by the Association:

H. The City has been granted drainage easements by plat dedication ({the
"Orainage Easements”) over and across the Open Space Parcels to permit the discharge of
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‘public” sform waters on to the Open Space Parcels, and to give the Cily the right fo
maintain the Drainoge Improvernentsin the eventihat Mesa, or the Association, fails fo do
s0. The current Drainage Improvements are those shown on Exhibit 8", The term Drainage
Improvements shallinclude those shown on supplements to 1his Drainage Covenantin the
form as attached as Exhibit "A",

NOW THEREFCRE, the parties agree as follows:

1. Mesa's Responsibilily for Draingge Improvements. Mesa will be solely
responsivle for constructing, maintaining, repairing and. if required, modifying the Drainage
Improvements, allin accordance with standards required by the City as per the opproved
Drainage Analysis Reporss on file at the City Engineer’s office, as well as future drainage
reports approved by the City Engineer for portions of the Phase | Employment Center
Property which will be identified on Supplements to this Drainage Covenantin the form as
attachedas Exhibit"A". Mesa will be solely responsible for paying all reloted costs. Mesa will
not permit fne Drainage Improvements to constitule a hozard {o the health or safety of the
general public. Mesa will conform with all cpplicable laws, ordinances and regulations.

Mesawill be further responsible for ensuring that, within 96 hours of the conclusion of
any single storm event, where the storm's "conclusion” is reasonably defermined by the City,
the pond water surface will be 18" or less in depth. In the event of successive and
overlapping storm events, this requirementis applicable fo the last and most recent storm
event.

2: Demand for Repair, Modiification or Removal. The Cily may send wriffen
nolice ("Nofice"} to Mesa requiring Mesa to repair or modify the Drainage Improverments
within sixty (60) days ("Deadiine”) and Mesa will comply prompily with the requirementsof
the Notice. Mesa will perform all required work by the Deadline, at Mesa's sole expense,

3. Failure 1o Perform by Mesa and Emergency Work by Citv. If Mesa fails to
comply with the ferms of the Neotice by the Deadline sfated, o, if the City determines that an
emergency concition exists, the City may perform the work ifself. The City then may assess
Mesa for the cost of the work and for any other expenses or damages which resuit from
Mesa's failure to perform. Mesa agrees promplly to pay the City the amount assessed, If
Mesa fails to pay the City within thirty (30) days after the City gives Mesa written notice of the
amount due, the City may impose a lien against the Phase | Employment Center Property,
exceptforTracts 12-A and | 2-B, Mesa del Sol innovadion Park, for the total resulting amount.

4. City Use of Open Space Parcels, The City has the right fo enter upon the Open
Space Parcels af any time and perform whatever inspection, installation, maintenance,
repair, or medification of the Drainage Impravements ("Work"} it deems appropriate
witheut liability fo Mesa pursuant to the terms hereof. If the Work affects the Recreationai
Improvements the City will not be financially or otherwise responsible for rebuilding or
repairing the Recreational Improvements, Mesg will promptly repair the Recreational
Improvements to the Cily's satisfaction. The cost of repdiring the Recreational
improvements will be paid by Mesa.
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5 Canceliation of Agreement and Release of Covencni. This Agreementmay
be canceled and Mesa's covenantsreleased by the City at will by the City mailing to Mesa
notice of the City's intention to record a Canceliation and Release with the Bernalillo
County Clerk. The Cancellation and Release will be effective thirty (30} days ofter the date
of mailing the notice tc Mesa unless a later date is statedin the natice or the Canceliation
and Release. After the effective dale, the City will record the Cancellation and Release
with the Bernalillo County Clerk. No such cancellation shall prevent Mesa's confinued use of
the Open Space Parceis for the Drainage Improvements.

é. Assessment, Nothingin this Agreement shall be construed to relieve Mesa, ifs
heirs, assigns and successors from an assessment against the Phase | Employment Center
Property for improvements under a duly authorized and approved Special Assessment
District.

Z Motice. For purposes of giving formal wiitten notice to Mesa, Mesa's address is:

Mesa Del Sol, LLC,
801 University Blvd, SE Suite 200
Albuguerque, NM 87106

Notice may be given to Mesa either in person or by mailing the notice by regular U.S. mai,
postage paid. Notice will be consideredto have been received by Mesa within 3 days after
the notice is mailed if there is no actual evidence of receipt. Mesa may change Mesa's
address by giving written notice of the change by cerfified mai, retum receiptrequested, fo
the City Engineer at P.O. Box 1293, Albuguerque, NewMexico 87103,

8. Indemnification. Mesa agrees to defend, indemnify and hold harmless the
City. its officials, agents and employees from and against any and all claims, actions, suits or
proceedings of any kind brought against said parties as a result of Mesa's negiigence, acts,
or emissions in use of the Drainage Improvements. To the extent, if at all, Section 56-7-1
NMSA 1978 s applicable to this Agreement, this Agreement to indemnify will not extend o
licbility, claims, damages, losses or expenses, including attorney's fees, arising cut of the
negligence, acis, or omissions of the City, its officers, employees or agents.

9. Tetrn. This Agreement shall confinue uniil revoked by the City.

10. Binding on Mesa's Property. The covenantsand obligations of Mesaset forth

herein shall be binding on Mesa, its affiliates, its heirs assigns and successors and on the
Phase | Employment Center Property and constilute covenants running with Phase |
Employment Center Property until released by the City,

1 Assignment fo the Association Mesa intends to assign its rights and obligations

pursuant fohis Drainage Covenant to the Assaciction, which assignment shall reguire the
consent of the City which consent shall not be unreasonably withheld. Upon such
assignment and assumption by the Association of Mesa's obligation set forth herein, Mesa
shaoll have no further obligation hereunder.

12. Enfire Agreement. This Agreement contains the entire agreement of the
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parties and supersedes any and all other agreements or understandings, oral or written,
whether previous fo the execution hereof or contemporaneous herewith.

13. Changes of Agreement Changes to this Agreement are not binding uniess
made in writing, signed by both parties.

14. Construction and Severability. If any part of this Agreement is held fo be
invalid or unenforceable, the remcinder of the Agreement will remain valid and
enforceable if the remainder is reasonably capable of completion.

15. Captions. The captfions to the sections or paragraphs of this Agreement are
not part of this Agreement and will not affect the meaning or construction of any of ifs

provisions.
MESA:

Mesa Del Sol, LLC ., a
New Mexico limited liability company

By: FC Covington Manager, LLC, a New Mexico
Limited liability company, Sole Member

By: Forest City NM, LLC., a New Mexico
limited liability company, Member

By: Foresf City Commercial Group, Inc., an
Ohid corgeration, Sole Member

oy L

My R¥lkin, Vice President

STATE OF NEW MEXICO )
}ss.
COUNTY OF BERNALILLO )

This instrument was acknowledged before me on the ﬁ i day of June, 2008, by
Harry Relkin, Vice President of Forest City Commercial Group, Inc., as Sole member of Forest
City NM, LLC, a New Mexico limited liability company, as member of FC Covingion
Manager, LLC, a New Mexico limited liability company, Sole Member of Mesa del Sol, LLC, a
New Mexico limited liability company.

/c"éséf a%;/ { %%/

My Commission Expires NotaryFublic




APPROVED:
o

P f %4, W\C o 0D
Richard Dourie, C__n";v ngineer (é
Dated: i = 25—
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CITY'S ACKNOWLEDGMENT
STATE OF NEW MEXICO )

) ss
COUNTY OF BERNALILLO )

This, ingfrument was acknowledged before me on June ij_ 2008__pby
/ . City Engineer, Planning Department, for the Cily of

Albuguerque, a New Mexico municipal corporation, on l;;ehc:lf of the corporation.
i A
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CONSENT

MdelS, LLC, ol New Mexico limited liability company, is an affiiate of Mesa, and is the owner
of Tract 4-C, Mesa del Sol, more legally described below, and hereby consents to this
Agreement and Covenant encumbering Tract 4C:

Tract 4-C of the Plaf of Tract s 4-A, 4-B & 4-C, MESA DEL SOL, as the same is shown
and designated on the plat thereof, filed in the Office of the County Clerk of
Bernalillc County, New Mexico, on June 22, 2006, in Map Book 2006C, Folio 197

Mdels, LLC, a New Mexico limited liability company

By: FC CovingtonModels Manager, LLC, and a New
Mexico limited liability company, Member

By: Forest City NM, LLC, a New Mexicol
limited liability company, Member

By; Forest City Commercial
Group, Inc., an Qhio corporation

Sole M7er

By: e / L\
ﬁarry R¥kan
Vice President

STATE OF NEW MEXICO )

)ss.
COUNTY OF BERNALILLO }

The foregoing instrumentwas acknowledged before me on June Z . 2008, by Hamy
Relkin, Vice President of Forest City Commercial Group, Inc..an Ohio corporation, as Sole
Member of Forest City NM, LLC, a New Mexico limited liability company, as Member of FC
Covington MdelS Manager, LLC a New Mexico limited fiability company, as Member of
Mesa-iInnovation Park Building 2. LLC, a New Mexico limited 'Gbxldy company. J*‘ 4

My Ccmrm s :res:
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CONSENT

Mesa-innovation Park Building 2, LLC, a New Mexico limited liability company, is an offiliate
of Mesa, and is the owner of Tract 1-A, Mesa del Sol. more legally described below, and
hereby consents o this Agreement and Covenant encumberingTract 1-A:

Tract 1-A, Mesa del Sol iInnovation Park, as the same is shown and designated
on the Plat of Tracts 1-A, 1-B, 2-A, 2-B, O8-5 & OS5-4, recordedin the Bernalillo
County, New Mexicoreal estaterecords on April 11, 2008, in Plat Book 2008-C,

Page 69

MESA-INNOVATION PARK BUILDING 2, LLC, a New Mexico
limited liability company

By: FC Covington Park Building 2 Manager, LLC, o New
Mexico limited liability company, Member

By:  Foresi City NM, LLC, a New Mexico |
limited liability company, Member

By; Forest City Commercial
Group, Inc., an Ohio corporaticn
Sole)&/?fmber
By:T_' i IOA. L\.\
Harry Relkin
Vice President

STATE OF NEW MEXICO }
}ss.
COUNTY OF BERNALILLO )

The foregoing instrumentwas acknowledged before me on June é ’ ,: ZDOB, by Harmry
Relkin, Vice President of Forest City Cemmercial Group, Inc.,an Ohio corporation, as Sole
Member of Forest City NM, LLC, a New Mexico limited liability company, as Member of FC
Covington Park Building 2 Manager, LLC, a New Mexico limited liability company, -as
Member of Mesa-innovation Park Building 2, LLC ew iexi j lability company.

My Commissiop Expires:
oY Y




CONSENT

MOLINA HEALTHCARE, INC., a Delaware corporation, is the owner of Tract 124, Mesa deal
Sol, more legally described below, and hereby consents to this Agreement and Covenant

encumbering Tract 12A:

Tract 12-A, Plat of Tracts 12-A & 12-B, Mesa del Sol Innovation Park, as the
same is shown and designated on the Plat of Tracts 12-A & 12-B, Mesa del Sol
Innovation Park, recorded in the Berndilillo County, New Mexico real estate
records on February 29, 2008, in Plat Book 2008-C, Page 38, as Document No.

2008023129
MOLINA HEALTHCARE, INC., a Delaware corporation

BY:N%M &L ey

Tile_Drrectne Fac'l fhles

STATE OF __['MAFILAIA }
COUNTY OF _UIC I ELER )

June
The foregoing instrument was Qcknowlqued befcre me on & 2008, by
Ak Gunelde 2 cas _DIRKTIVE OF AL NES of Moling

Healthcare, Inc., a Delaware corporation.

{LL

Not?[’y PUblic

My Commission Expires:
Neugmpere 23, 2010

MD C. RAMOS
COMM, 2 1706880
NOTARY PUBLIC-CALIFORNIA()
LOS ANGELES COUNTY ()
My Commission Explreg w1
November 23, 201p




EXHIBIT "A"

FIRST SUPPLEMENT TO
AGREEMENT AND COVENANT

This SUPPLEMENT TO AGREEMENT AND COVENANT ("Supplement") is made as of
this day of . 200___ and supplements that cerin Agreement and Covenant
entered into by and between the City of Albuquerque (the "City") and Mesa del Sol, LLC, a New
Mexico limited liability company ("Mesa") dated November __. 2007, and filed in the Bernalilio
County, New Mexico real estate recordson November . 2007 in Book Page
(the "Drainage Covenant"), as follows:

1. The term "Open Space Parcel" as used in the Drainage Covenant includes those
parcels described on Exhibit(s) and ;

2. The term "Drainage Improvements"as used in the Drainage Covenant includes
those improvements shown on Exhibit(s) . and ;

3. Drainage Reports include the following:

Executed as of the day and year first set out above.

CITY OF ALBUQUERQUE, a
New Mexico Municipal Corporation

By:
Its

MESA DEL SOL, LLC,, a
New Mexico limited liability company

By:  FC Covington Manager, LLC, a New Mexico
limited liability company, Member

By: Forest City NM, LLC, a New Mexico
limited liability company, Member

By: Forest City Commercial Group,
Inc., an Chio corporation, Sole
Member

By:

Harry Relkin
Vice President

H:\forestcity\Development\Drainage Covenant Phase | Employment final.doc\6/2/2008 5:26 AM
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MESA DEL SOL INNOVATION PARK PHASE 2- BASIN CALCULATIONS
Uhkimate Deveioprnent Conditions Basm Data Table
This tnbie is Bawd on Tve DFM SecBian 212, Zone |1
DRAINAGE AREA Area Area Land Trealment Percentages C{100) Q{100 V(100 Wi100}54,, | Tolal Velume
10 iSQ, FT) {AC] L3 B C o cts/ac | cts) lCFj__ iCF) Provided [CF)
DA 261406 | 7487 | ©0% 10.0% 0.a% 20.0% r | _an7s | saszed 831,131
DA 298,30 5278 0 0% 10.0% 0% 20.0% R 35.34 380,538 656,451
GA 019,285 92217 0.0% 10.0% 0% 20.0% .. < 655,152 1,747,506
DA 183278 14218 0.0% 10, 0% .0 4.4 H 1025012 | 1,768,224
DA 2,001,134 4801 0.0 10 0% X 4 1 345,083 597,019
DAS 3,384 60% 2000 [ 10,4 0% 0% 446 56 62 576,763 984,256
DASa 869,417 1956 | 00w | 10.69 % 45 828 143,008 | 248,217
DA 1,878,977 4314 [ 10.0 0% X 446 192,30 310,870 536,447 555922
DAT 1.265,532 24808 ] 0.0% 10.0% 0.0% $0.0% 446 129 52 205,446 261.309 405,988
TOTAL 25,763,081 5B2.26 |
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DRAINAGE MANAGEMENT PLAN

GEXERAL

This submittal is a revision to praviously approved Mesa def Sol Innovation Park Bulk Land Plat, Drainage Management Plan
(Enginoa's Stamp Date 6-8-07. COA Hydro File # R1BID0ST). K describes the drainage scheme for Phase 2 of the Mosa del
Sof Inngwation Park. This phasa of the Empicyment Center development ls locatad within tha Mesa Top, which is a closad
basin, and [ies adjacent b several minor nalural piayas. Under this condiion, no surface stormmwater escapes o the Tijerms
amuyg, the Rio Grande of any other surface drelnage system.

This drein plan will sarve gs guidetnn hmmmmhwnimm-m
mndm&mm ch plan respacts i
mmmmdmmmmhwmmmmmﬁ,w

HYDROLOGY

mmTthleﬂmtthmn\mdem The extsting
playes hi very Infrequent stom even's in the ange of the 500-year slorm
mhmmauwhnhm:mmmmmwmwmmwmm
baiow the calculated 2500 ac-i. capacity of he existing playa systsm. The City of Albuquertue design crileria astablishad by
mmmmum@wmmum)mammmmmm

Conter 753, spsciicy 4 peys condbon.
selacted for of tha sita for both existing and oonddons is the
mﬂwm 1mmmnmmmmm@mmmmmmm“mh
drainags piping, Iniet design, elc.
The retsntion ponds wil nol receive creci for the depleting actions of o, minar
infitration devicas. [t is considerad that wih montorng of thase ponds, end of seiul

mma. that tha design event for the ponds may be reduced.

— Cumenty, thera am & number of drainaga facties sarving the Mesa del Sol davelopment, including & femporary retenfion

IZ EXISTING CONDITIONS

—'mmumm &nd two parmanart ratention ponds serving the Aluquerque Studios sis. The remalnder of the

I
B

| Emgloymen! Cemer within the Phasa 2 boundary continues i draln ko the exsting playa system located east of Universly

Bvd. mmwmmwuopasmmmmmmmmmwmom T
EXISTING BASIN MAP shows the existing planning area along with sxdsfing defineated
awwsdmdﬂmm

PROPOSED CONDITIORS

The Employment Canter Phase 2 conslsts of approodmatoly 580+ acres of industrial, commercial and mixed used
deveiopment. i is recommanded by the Level B Mester Plan that on-site retendion ponds ba usad as the primary storm water
managemant mathod for tho Mesa Top area. The proposed system would constst of an englnaared retention pond system
which would locata many retention ponds statagically throughout the development.
Due 10 the flat slopos essociated with the Mesa Tog, collacting end retalning developed runoff onslta & the most practical
approach fo sk watar managemen, s opposed to & single ponding area. This plan proposes regional ponds within e
idantified open space aneas thal are distribied throughout the commun?l el locations approgriste ko serve devalopment.
Each pond 18 Proposes &5 & retontion pond of  systom of ribatcn ponds, which are seff contained. Thess Distriutad
Retention Imigationinfilration Ponds (DRIPs) are proposad as the primary dreinage manapement mathad for the Mesa Top
waleished. This moduiar and scalabl mmmhumwmm
drainago ares and sizad to mee! the local dasign nno volume for the This ease of iocation and tasigr
makes the DRIP sysiam epplceds ol perts of 4 playn bash oe.

oD ek Cenes i drai Gracly nfo DRIPs ocatod contrally song each dranage area
[ ponds will be sized tn acoept drainage devekoped by the 100year, 10-day stom event.
mummmmhmMmmmuwmumwmmnmtwhm
trsatmant C (508 MESA DEL SOL INNOVATION PARK PHASE 2 DRANAGE AREA CALCULATIONS' tabia). This table
depicts the prposad 10-day voiumes generated for each drainage aea. Ponds within thse drainega arees have been sized
o accommodats the associated vokime of runc generatad within the alolied space. Drainaga from sach 8 and the

wihin the dral A b o tha DRIPs via surface flow and storm drains.
The DRIP schame is intended t bo mutt-use ﬂnw\tﬁﬂmmmwm which &re also
wisuslly aesthetic and will include open spacs tralls, areas, ‘water fountains, ing, end widia

habital The DRIP systam that is proposad for ihe enployment center area closaly resambles the axising drainage situstion
present in this area. This solution is ractical end viable method for stormwatar managemant in the Employment Center
Mesa Top arsa.

CONCLUSION

This drelnage lWMMMhWthﬁMAmLMHBWMW
with the Mesa del Sol This plan pts sssodated with
o Phase 2 bousdary within the Emprayment Centar, The implementation of thess concspts would tesult in the safe
retanton of the 100 y1, 10 dsy siom evant. With this subrittal we e requesting COA ydrolagy depadment approval in
support of DRB approval for the 'BULK LAND PLAT FOR MESA DEL SCL INNCVATION PARK .

LEGEND

EMPLOYMENT CENTER BOUNDARY

— e e e EX. DRAINAGE BASIN BOUNDARY

y
/,;’ & EX. PLAYA SYSTEM

/ EX. FLOW DIRECTIGN

— —— e — - PROPGSED DRAINAGE BASIN BOUNDARY

EBYANCER TECHNDLOG)

Bohannan - Huston.

Coumywe ! 7500 Jeflaaon 3L NE  Albuguangus, NV 871084335

ENGINEERING

8
°% &
=
¢
N >
— CJ
86 2
st £
Z <
S
VAN
JAN
AN
AN
TAN
A
mez.m- o
DATE e
PROECT NG,
Innovation Park 11
Drainage
Management Plan
[
ERRIT




