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AGREEMENT AND COVENANT
City Project No. 775684

This Agreement and Covenant (“Agreement”), between the City of Albuquerque, New Mexico
(“City”)and MDS Investments, LLC  (“User”), is made in Albuquerque, New Mexico, and is
entered into as of the date of recording this Agreement with the Bernalillo County Clerk, State of New
Mexico.

il, Recital. The User is the owner of certain real property (“User’s Property™) located at
the southeast corner of Fellini Blvd and North Mesa del Sol Blvd., in Albuquerque, New
Mexico, and more particularly described as: (give legal description and filing information)

Bulk Land Plat Tracts 1 Through 18 Document # 20220014343 and is attached as Exhibit A.

The City is the owner of a certain real property, easement or public right-of-way (“City’s
Property”) in the vicinity of, contiguous to, abutting or within User’s Property, and more particularly
described as:

Permanent Easement (Drainage Easement)

If the City’s Property is an easement, then give legal description and filing information:
Permenenat Easement Document #2022008148 and is attached as Exhibit B.

The User wishes to construct upon, improve or repair and to maintain the following drainage
Improvement (“Improvement”) on the City’s Property (or already has done so):
Regional Retention Pond

A sketch of the proposed or existing Improvement is attached as Exhibit C and made a part of
the Agreement.

The City agrees to permit the Improvement to exist on the City’s Property provided the User
complies with the terms of this Agreement.

2. City Use of City’s Property and City Liability. The City has the right to enter upon the
City’s Property at any time and perform whatever inspection, installation, maintenance, repair, or
modification or removal (“Work™) it deems appropriate without liability to the User. If the Work affects
the Improvement, the City will not be financially or otherwise responsible for rebuilding or repairing the
Improvement. The User promptly will repair the Improvement to the City’s satisfaction. The cost of
repairing the Improvement will be paid by User.

3. User’s Responsibility for Improvement. The User will be solely responsible for
constructing, maintaining, repairing and, if required, removing the Improvement all in accordance with
standards required by the City as per the approved Grading and Drainage Plan COA Hydro File
#R16/D097A on file at the City Engineer’s office. The User will be solely responsible for paying all
related costs. The User will not permit the Improvement to constitute a hazard to the health or safety of
the general public or to interfere with the City’s use of the City’s Property. The User will conform with
all applicable laws, ordinances and regulations.

4. Use of the Improvement. If the City’s Property is a public right-of-ways, it shall be open
to the use of the general public at all times, subject to reasonable curtailment during periods of
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construction, maintenance or repair.

5. Demand for Repair. Modification or Removal. The City may send written notice
(“Notice”) to the User requiring the User to repair, modify or remove the Improvement within __30
days (“Deadline”) and the User will comply promptly with the requirements of the Notice. If removal is
demanded, the City also may require the User to return the City’s Property to its original condition by
the Deadline. The User will perform all required work by the Deadline, at User’s sole expense.

6. Failure to Perform by User and Emergency Work by City. If the User fails to comply
with the terms of the Notice by the Deadline stated, or, if the City determines that an emergency
condition exists, the City may perform the work itself. The City then may assess the User for the cost of
the work and for any other expenses or damages which result from User’s failure to perform. The User
agrees promptly to pay the City the amount assessed. If the User fails to pay the City within thirty (30)
days after the City gives the User written notice of the amount due, the City may impose a lien against
User’s Property for the total resulting amount.

7. Cancellation of Agreement and Release of Covenant. This Agreement may be canceled
and User’s covenants released by the City at will by the City’s mailing to the User notice of the City’s
intention to record a Cancellation and Release with the Bernalillo County Clerk, State of New Mexico.
The Cancellation and Release will be effective thirty (30) days after the date of mailing the notice to the
User unless a later date is stated in the notice of the Cancellation and Release. After the effective date,
the City will record the Cancellation and Release with the Bernalillo County Clerk, State of New
Mexico.

Cancellation of this Agreement for any reason shall not release the User from any liability or
obligation relating to the installation, operation, maintenance, or removal of the Improvement or any
other term of this Agreement.

8. Condemnation. If any part of the User’s Property is ever condemned by the City, the
User will forego all claims to compensation for any portion of User’s structure which encroaches on
City Property and for severance damage to the remaining portion of User’s structure on User’s Property.

9. Assessment. Nothing in this Agreement shall be construed to relieve the User, his heirs,
assigns and successors from an assessment against User’s Property for improvements to the City
Property under a duly authorized and approved Special Assessment District. The parties specifically
agree that the value of the Improvement will not reduce the amount assessed by the City.

10.  Notice. For purposes of giving formal written notice to the User, User’s address is:

Notice may be given to the User either in person or by mailing the notice by regular U.S. mail,
postage paid. Notice will be considered to have been received by the User within 3 days after the notice
is mailed if there is no actual evidence of receipt. The User may change User’s address by giving
written notice of the change by certified mail, return receipt requested, to the City Engineer at P.O. Box
1293, Albuquerque, New Mexico 87103.
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11.  Indemnification. The User shall be solely responsible for maintaining the premises upon
which the Improvements are being constructed in a safe condition. The User agrees to indemnify and
hold harmless the City and its officials, agents and employees from any claims, actions, suits or other
proceedings arising from or out of the acts or omissions of the User, its agents, representatives,
contractors or subcontractors or arising from the failure of the User, its agents, representatives,
contractors or subcontractors to perform any act or duty required of the User herein. The indemnification
required hereunder shall not be limited as a result of the specifications of any applicable insurance
coverage. Nothing herein is intended to impair any right or immunity under the laws of the State of New
Mexico.

12.  Term. This Agreement shall continue until revoked by the City pursuant to Section 7
above.

13.  Binding on User’s Property. The covenants and obligations of the User set forth herein
shall be binding on User, his heirs assigns and successors and on User’s Property and constitute
covenants running with User’s Property until released by the City.

14.  Entire Agreement. This Agreement contains the entire agreement of the parties and
supersedes any and all other agreements or understandings, oral or written, whether previous to the
execution hereof or contemporaneous herewith.

15.  Changes of Agreement. Changes to this Agreement are not binding unless made in
writing, signed by both parties.

16.  Construction and Severability. If any part of this Agreement is held to be invalid or
unenforceable, the remainder of the Agreement will remain valid and enforceable if the remainder is
reasonably capable of completion.

17.  Captions. The captions to the sections or paragraphs of this Agreement are not part of
this Agreement and will not affect the meaning or construction of any of its provisions.
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CITY OF ALBUQUERQUE:
DocuSigned by:
w _(Z05
La‘vrence Rasts..

Chief Administrative Officer

Date: 7/5/2022 | 4:31 pm MDT

APPROVED:

[ Sl Pinear

Shahab BiwsueiPeE., City Engineer

CITY'S ACKNOWLEDGMENT

STATE OF NEW MEXICO )
) ss
COUNTY OF BERNALILLO )

This instrument was acknowledged before me on this‘S‘_W day of _A ‘)J'_P\, , 2022
by Sarita Nair, Chief Administrative Officer for the City of Albuquerqﬁé, a New Mexico municipal

corporation, on behalf of the corporation.
m xpires:

/[-9-2025

My Commis
! L a&ﬁiok

Notary Publ

OFFICIAL SEAL
Rachael Miranda

NOTARY PUBLIC
STATE OF NEW MEXICO

My Commission Expires: _/’“’ Q—ZOZS

COA#
Revised: 08-17




USER:

By: _ ,5%’ /7///2«»/

Name: STeVEN B . CALUIEZ STATE OF NEW MEXICO
esptat Coeryer R
1 ( . ;
iy g S o
| EXPI -
Date: é / 7 / 22 o
USER'S ACKNOWLEDGMENT

STATE OF NEW MEXICO )
) ss.
COUNTY OF BERNALILLO )

This instrument was acknowledged before me on this 1+* day of — { L~ ,20),
by <Aeven®. Lhovez , (name of person signing)

W (title of person signing) on behalf of (NA\D<L " Taueck enanks LLE
(User).

My Commission Expires: 1\ \‘ 3\ 2

Notary Public
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PERMANENT EASEMENT
PROJECT NO; 77684
Grant of Permanent Easement, between M0S invesiments, LLG (“Grantor™),
whose address i 4020 VasaarDr. NE Sulte H and whose
telephone number ig (505 ) 268-8000 and the City of Albuquerque, a New Mexico municipal

corporation (“City”), whose address is P.O. Box 1293, Albuquerque, NM, 87103.

Subject to existing rights of record, Grantor graots to the City an exclusive, permanent easement
(“Easement™) in, over, upon and across the real property described on Exhibit “A” attached hereto
(“Property”) for the construction, installation, maintenance, repair, modification, replacement and operation
of Temporary Ratention Pond , together with the right to remove trees, bushes, undergrowth and any other
obstacles upon the Property if the City determines they interfere with the appropriate use of this Easement.

In the event Grantor constructs any improvements (“Improvements”) within the Easement, the City
has the right to enter upon Grantor’s property at any time and perform whatever inspection, installation,
maintenance, repair, modification or removal (“Work™) it deems appropriate without liability to the City. If
the Work effects any Improvements or encroachments made by the Grantor, the City will not be financially
or otherwise responsible for tebuilding or repairing the Improvements or encroachments. If in the opinion of
the City, the Work to be performed by the City could endanger the structural integrity or otherwise damage
the Improvements or encroachments, the Grantor shall, at its own expense, take whatever protective
measures are required to safeguard the Improvements or encroachments.

Grantor covenants and warrants that Grantor is the owner in fee simple of the Property, that Grantor
has a good lawful right to convey the Property or any part thereof and that Grantor will forever warrant and
defend the title to the Property against all claims from all persons or entities.

The grant and other provisions of this Easement constitute covenants running with the Property for
the benefit of the City and its successors and assigns until terminated.

This Basement shall not be effective until approved by the City Engineer in the signature blotk

below.
WITNESS my hand and seal this 4 day of _SARISDAEY , 202
)
CITY OF ALBUQUERQUE: GRANTOR: £28
By: , By [signature];
ShahaWr, P.E., City Engineer Name [print]: _S78Uer 7. CHAVEZ.
Date: Title: Hoa %ﬂﬂ r FBrine g,

Date: !'/ oY ! 22

DocHl 2022008148 i

Page:
"’”25'2353 gg °?n5': st:var. Bernalillo County
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DocuSign Envelope ID: 7644801A-C746-4537-0090-9FBE1C21771A

PERMANENT EASEMENT
PROJECT NO: 77ee
Grant of Permanent Easement, between MO8 investmants, LLE ___(“Grantor”),
whose addresg ig 4020 VassarDr. NE Suite H ____and whose
telephone number is (505 ) 252000 and the City of Albuquerque, a New Mexico municipal

corporation (“City”), whose address is P.0. Box 1293, Albuquerque, NM, 87103.

Subject to existing rights of record, Grantor grants to the City an exclusive, permanent easement
(“Easement”) in, over, upon and across the real property described on Exhibit “A* attached hereto
(“Property”) for the construction, installation, maintenance, repair, modification, replacement and operation
of Tomporwy Ratenton Pond , together with the right to remove trees, bushes, undergrowth and any other
obstacles upon the Property if the City determines they interfere with the appropriate use of this Easement.

In the event Grantor constructs any improvements (“Improvements”) within the Easement, the City
has the right to enter upon Grantor’s property at any time and perform whatever inspection, installation,
maintenance, repair, modification or removal (“Work™) it deems appropriate without liability to the City, If
the Work effects any lmprovements or encroachments made by the Grantor, the City will not be financially
ot otherwise responsible for rebuilding or repairing the Improvements or encroachments. If in the opinion of
the City, the Work to be performed by the City could endanger the structural integrity or otherwise damage
the Improvements or encroachments, the Grantor shall, at its own expense, take whatever protective
measures are requited to safeguard the Improvements or encroachments.

Grantor covenants and warrants that Grantor is the owner in fee simple of the Property, that Grantor
has a good lawful right to convey the Property or any part thereof and that Grantor will forever warrant and
defend the title to the Property against all claims from all persons or entitics.

The grant and other provisions of this Easement constitute covenants running with the Property for
the benefit of the City and its successors and assigns until terminated.

This Easement shall not be effective until approved by the City Bngineer in the signature block

below.
WITNESS my hand and seal this_ 4" _day of _SROSVAEY , 2022,
)
CITY (TFW.}!QUE: GRANTOR: cec
By: S lﬂ)lM;f,Y By [signature]:
Shahab HSEHH BB Gty Engincer Name [print]: ] UEZ
Date: 1/21/202% | 8:27 am msT Title:

Date:




G TOR’S NOTARY

STATE OF Ngw Mo )
) ss

COUNTY OF BERMNALILLD )

This instrument was acknowledged before me on 4 day of _J AVUUKRY , 2023

by STENEM B3, CHAUEZ  (name),  Mahaids PARTAIER (title)
of Do |WesTMENTA , LLC  (entity), a_NewMewico LIC (ie.a
New Mexico) corporation, on behalf of the corporation.

ANN
OFFICIAL SEAL
David 8. Campbell

NOTARY PUBLIC
STATE OF N

My Commission Explres:

(EXHIBIT “A” ATTACHED)

Permanent Easement 2 COA#

Revised 09/2017



DocuSign Envelope ID: 7644801A-C746-4537-0090-9F8E1C21771A

EXHIBIT "A"
A PORTION OF TRACT A-1-A-1-A

DESCRIPTION

A PORTION OF TRACT OF LAND LOCATED WITHIN TRACT A-1-A-1-A OF THE BULK LAND PLAT TRACT A-1-A-6 AND TRACT A-1-A-1-A (A
REPLAT OF TRACT A-1-A-1 PER PLAT TRACT A-6-C-1, A-1-A-1, A-1-A-2, A-1-A-3, A-1-A- 4 AND A-1-A-5 OF MESA DEL SOL INNOVATION PARK)
CITY OF ALBUQUERQUE, BERNALILLO COUNTY, NEW MEXICO AS THE SAME IS SHOWN AND DESIGNATED ON THE PLAT THEREOF, FILED
OCTOBER 28, 2020, IN BOOK 2020C, PAGE 105 AS DOCUMENT NO. 2020108296 IN THE OFFIGE OF THE COUNTY CLERK OF BERNALILLO
COUNTY, NEW MEXICO MORE PARTICULARLY DESCRIBED AS NEW MEXICO STATE PLANE GRID BEARINGS (NAD83 CENTRAL ZONE) AND

GROUND DISTANCES AS FOLLOWS:

COMMENCING AT A FOUND 5/8" REBAR, WITH PINK PLASTIC CAP STAMPED “PHILLIPS PS 15517" AT THE SOUTHWEST CORNER OF TRACT
A-1-A-6 OF SAID PLAT WHENCE A CITY OF ALBUQUERQUE MONUMENT LABELED "1_R16" BEARS N 05°17'30° W A DISTANCE OF 2628.13
FEET, THENCE § 43° 57 36" E A DISTANCE OF 78.00 FEET TO THE NORTHWEST CORNER OF SAID TRACT AND THE POINT OF BEGINNING;

THENCE N 46° 02' 24" E A DISTANCE OF 751.30 FEET ALONG THE NORTHERLY BOUNDARY TO THE NORTHEAST CORNER OF SAID TRACT;
THENCE S 11° 07' 27" W A DISTANCE OF 580.60 FEET ALONG THE EASTERLY BOUNDARY OF SAID TRACT TO A POINT ON A CURVE;

THENCE ALONG THE ARC OF A TANGENT CURVE TO THE RIGHT, HAVING A CENTRAL ANGLE OF 34° 54' 57°, HAVING A RADIUS OF 376.00
FEET, A CHORD BEARING OF 5 28° 34' 55" W A DISTANCE OF 225,60 FEET AND AN ARC DISTANGE OF 229,13 FEET ALONG THE EASTERLY

BOUNDARY OF SAID TRACT;

THENCE TANGENT WITH THE PREVIOUS DESCRIBED CURVE § 46° 02' 24" W A DISTANCE OF 60.00 FEET TO THE SOUTHEAST GORNER OF
SAID TRACT,;

THENCE N 43° 57" 36" W A DISTANCE OF 400.00 FEET ALONG THE SOUTHWESTERLY BOUNDARY OF SAID TRACT AND THE POINT OF
BEGINNING.

TRACT CONTAINS £4.2361 ACRES (184525 8Q. FT.), MORE OR LESS,

NOTES:
1. BASIS OF BEARINGS IS S 05°17'30"E, BETWEEN FOUND SURVEY MONUMENTS AS SHOWN HEREON.

2. THIS SURVEY IS BASED ON NEW MEXICO STATE PLANE COORDINATE SYSTEM, CENTRAL ZONE, NAD83, US SURVEY FOOT, GROUND
DISTANCES.

SURVEYOR'S CERTIFICATION

I, BARRY S, PHILLIPS, NEW MEXICO PROFESSIONAL SURVEYOR NO. 15517, DO HEREBY CERTIFY THAT
THIS LEGAL DESCRIPTION AND THE ACTUAL SURVEY ON THE GROUND UPON WHICH IT IS BASED WERE
PERFORMED BY ME OR UNDER MY DIRECT SUPERVISION; THAT | AM RESPONSIBLE FOR THIS SURVEY;
THAT THIS SURVEY MEETS THE MINIMUM STANDARDS FOR SURVEYING IN NEW MEXICO FOR LEGAL
DESCRIPTIONS AS DEFINED IN NMAC 12.8.2.7.A(7); AND THAT IT IS TRUE AND CORRECT TO THE BEST OF
MY KNOWLEDGE AND BELIEF. | FURTHER CERTIFY THAT THIS SURVEY IS NOT A LAND DIVISION OR SOy
SUBDIVISION AS DEFINED IN THE NEW MEXICO SUBDIVISION ACT. X .

gﬂt/ ) 12-13-2021

BARRY S, PRLLIPS DATE
NEW MEXICO PROFESSIONAL SURVEYOR NO. 15517

SHEET 1 OF 2 v bhine,com 800,877.5332

Hon, 13-Dec-2021 - 1:38:pm, Platted by: BPHILLIPS
PA20220038\SURVEV\D2_OFFICEV04_EXHIBIT20220088_LEGAL EXHIBIT TRACT G.dwg




DocuSign Envelope ID: 7644801A-C746-4537-9080-8F8E1C21771A

EXHIBIT "A"

A PORTION OF TRACT A-1-A-1-A

P>
>
>

MSTATE PLANE COORDI

=1,453,438.899 US ft E=1
GROUND TO GRID

DELTA ALPHA =

\
V’

ALBUQUERQUE GEODETIC REFERENCE STATION
"1 R16” GEOGRAPHIC POﬁI‘H_ON (NAD 1983)

N
CENTRAL ZONE, US SURVEY FOOT

532,71
FACZ:TOR = (,999664099

46"
NAVD 1988 ELEVATION 5291.451 UsSft

669 USTt

e e it s

G)

OF BEARIN(
E 2628.13'

e
TRACT A-1-A-5 #
FILED: OCTOBER 29, 2020 ,\’\
BK. 2020C, PG, 105

B80° PUBLIC RW
N
POINT OF COMMENCEMENT

N
VMR .,
MESA DEL SOL INNOVATION PARK
FILED:; MAY 25, 2018

(BK. 2018C. PG. 70)

EXISTING 78'P.D.E.

EASEMENT

4,2361 Acres LEGEND
FOUND 58" REBAR WITH P
PINK PLASTIC CAP ° CALCULATED POINT
STAMPED "PHILLIPS PS15517" A (@  FOUNDMONUMENT ASNOTED
V4
(TIE) $43°.57' 36" ——— " EXISTING EASEMENT LINE
BOUNDARY LINE
i TRAET it S ADJACENT BOUNDARY LINE
N FILED: OCTOBER 29, 2020 gy ——— ——— ——— PUBLICDRAINAGE EASEMENT
X BK. 2020C. PG, 105 & =
il
= —_— - e
CURVE DATA S
=
pre—— : —T—— |
(&
D | ARC | RADIUS | TANGENT | DELTA | CHORD CHORDBRG (S
= =
C1 | 22043 | 37600 | 118. 35 | WS | 22560 | SEMEEW | X .;S.;
it 0\\\\\\\\\\\‘ ;
o 8: Payy,
IR
NOTES: AN
1. DISTANCES ARE GROUND DISTANCES. ?; I { = e i %
2. UNITS ARE U.S. SURVEY FEET. tat of
3. BEARINGS ARE NEWMEXICO STATE PLANE 3241 288202 7 LOCATION MAP
GRID BEARINGS (CENTRAL ZONE) NADS3 6,' %2 [ S E NOT TO SCALE
{BASED UPON GPS OBSERVATIONS). 2675, o
Wi BOha.nnan i H
SHEET 2 OF 2 v bting.com m
Mon, 13-Dec-2021 - 1:35:pm, Plotted by: BRHILLIPS
PA202200881SURVEY02_OFFICE\04_EXHIBIM20220088_LEGAL EXHIBIT TRACT G.dwg
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EXHIBIT C
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Bernalillo County, Nm
415 Silver Ave. sy

Product Name Extended
AGRE Agreement $25.00
# Pages
OCUMent # 2022066874
#Of Entrie 0
Top T iries E S
Total $25.0p
Tender (Check) $25.00
Checky 212379
Paiq By bohannan huston
Phone # 505.8 3-1000
Thank Youl



DocuSign Envelope ID: 0F4D11C2-93E6-482B-80D5-0D239949207B

CONTRACT CONTROL FORM
PROJECT: 775684 CONTACT PERSON: Carrie Compton
CCN: 202300057
(New/Existing) New
Type of Paperwork Drainage Agreement and Covenant
Project Name/Description
(From CTS): Mesa del Sol Regional Retention Pond

Developer/Owner/Vendor MDS Investments, LLC

Contract Amount $ Contract Period: 7 {5 !22. - indefinite
FINAL CONTRACT REVIEW
APPROVALS REQUIRED:
Approved By Approval Date

DRC Manager 7/5/2022 | 1:21 Pm MDT

Legal Department ur 7/5/2022 | 1:23 PM MDT

City Engineer <p 7/5/2022 | 2:44 PM MDT

Hydrology Engineer 7/1/2022 | 11:36 AM MDT

Transportation Engineer S—

Construction Engr. oS

OTHER: CAQ 5502 7/5/2022 | 4:31 PM MDT
DISTRUBUTION:

Date: By:

Received by City clerk




